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sought disclosure for purposes of challeng-
ing the informant’s reliability and the exist-
ence of probable cause, and where the trial
court in its discretion held the in camers
hearing and determined that disclosure was
not necessary for this purpose. See McCray
v. Illinois, 386 U.S. 300, 87 S.Ct. 1056, 18
L.Ed.2d 62 (1967), rehearing denied 386 U.S.
1042, 87 S.Ct. 1474, 18 L.Ed.2d 616; United
States v. Waters, 461 F.2d 248 (10th Cir.
1972), cert. denied 409 U.S. 880, 93 S.Ct.
207, 34 L.Ed.2d 184; United States v. An-
derson, 509 F.2d 724 (9th Cir. 1975), cert.
denied 420 U.S. 910, 95 S.Ct. 831, 42 L.Ed.2d
840. See also Roviaro v. United States, 353
U.8. 53, 77 8.Ct. 623, 1 L.Ed.2d 639 (1957),
where the informer participated in the
transactions charged.

Insofar as this claim may be characteriz-
ed as “part and parcel” of the Fourth
Amendment claim, the determination must
be made as to whether, in the absence of
disclosure of the informant’s identity or of
a hearing in the presence of appellant and
his counsel, a full and fair opportunity to
litigate his Fourth Amendment claim has
been afforded appellant.

We hold that where the determination
regarding disclosure was made in accord-
ance with state law, where the procedure
did not violate either the Sixth or Four-
teenth Amendments, and therefore where
appellant had no absolute right to disclo-
sure of the informant’s identity, the deter-
mination of non-disclosure at an in camera
hearing does not alter our conclusion that a
full and fair opportunity had been afforded
appellant to litigate his Fourth Amendment
claim.

Other claims raised by appellant are
without merit.

When this case was docketed the parties
were informed that the appeal would be
decided on the basis of the original record
without oral argument. The parties were
invited to submit memoranda in support of
their respective positions. Only appellant
has done so. We have thoroughly reviewed
the files and records in this case and are
convinced that the district court correctly

denied relief. Accordingly the judgment of
the district court is affirmed.

The mandate shall issue forthwith.
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Insured sued insurer for fraud in con-
nection with application for conversion of
policy. A jury in United States District
Court for the Western District of Oklaho-
ma, Luther B. Eubanks, J., returned verdict
for plaintiff for compensatory and punitive
damages. The District Court entered judg-
ment for defendant n. o. v. on punitive
damages and, after plaintiff filed notice of
appeal, also entered judgment for defend-
ant n. o. v. as to compensatory damages,
and plaintiff filed second notice of appeal.
The Court of Appeals, Seth, Circuit Judge,
held that: (1) matter was not final when
plaintiff filed first notice of appeal, since
trial court had not completed its considera-
tion of the jury verdict, and thus such no-
tice was not effective to prevent further
consideration of the verdict by the trial
court, and (2) evidence that application to
convert term policy had been altered to
cover check mark which would have re-
quested that double indemnity coverage be
added and that plaintiff was thereafter se-
riously injured in an automobile accident
was insufficient to present jury issue on
question of fraud.

Affirmed.
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1. Federal Courts =682

Where, on day jury returned verdict
for plaintiff for compensatory and punitive
damages, court granted judgment for de-
fendant n. o. ~. on punitive damages but
said it would not then take action on the
compensatory damage portion of the ver-
dict, matter was not final and notice of
appeal filed by plaintiff later the same day
was not effective to prevent further consid-
eration of the compensatory damages por-
tion of the verdict by the trial court.

2. Federal Civil Procedure &=2608, 2609

On motion for judgment n. o. v., evi-
dence should be examined in light most
favorable to the nonmoving party, together
with reasonable inferences to be drawn
from the facts, and judgment n. o. v. is
proper where the evidence and all the infer-
ences to be drawn therefrom are so patent
that minds of reasonable men would not
differ as to the conclusions to be drawn
‘therefrom, the standard being essentially
the same as applied for directed verdicts.
Fed.Rules Civ.Proc. rule 50(b), 28 U.S.C.A.

3. Insurance ¢=92.1

Evidence that application to convert
term policy had been altered to cover check
mark which would have requested that dou-
ble indemnity coverage be added upon the
conversion and that plaintiff was thereafter
seriously injured in an automobile accident
was insufficient to present jury issue on
question of fraud, where evidence indicated
that change was made and policy issued
before the accident, insured had not an-
swered questions as to insurability which
were prerequisite to addition of double in-
demnity, and there is no showing of any
damage to plaintiff in that he produced no
proof that he was uninsurable as to such
risk at the time of trial.

4. Fraud &=50, 58(1), 64(1)

Under Oklahoma law, fraud is not pre-
sumed but must be shown by clear, satisfac-
tory and convincing evidence, and fraud
case should not go to the jury unless facts
are produced from which an irresistible de-
duction of fraud reasonably arises.

Ben T. Lampkin, Jr., and Larry A. Taw-
water, Lampkin, Wolfe, Burger, McCaffrey
& Norman, Oklahoma City, OKl., for appel-
lant.

George W. Dahnke, Hastie, Kirschner &
Brown, Oklahoma City, Okl.,, for appellee.

Before SETH and HOLLOWAY, Circuit
Judges, and CHILSON, Senior District
Judge *.

SETH, Circuit Judge.

This suit was tried as an action for fraud
based on an application for conversion of a
policy brought against the defendant, Life
Insurance Company of the Southwest, by
one of its former selling agents. The plain-
tiff had been an agent for defendant for
some eleven years, and had worked for its
parent company before that.

The complaint sought compensatory and
punitive damages. The case was tried to a
jury, defendant moved for a directed ver-
dict which was denied, the case was sub-
mitted and the jury awarded plaintiff com-
pensatory damages, and also punitive dam-
ages. The punitive damages were in the
amount of two million dollars, and the com-
pensatory damages $3,500.74. The trial
judge granted judgment for the defendant
n. o. v. on punitive damages immediately
after the verdict was received. A judg-
ment n. o. v. was entered later as to com-
pensatory damages.

The jury returned a verdict on March
15th and the court on March 16th entered
judgment for the defendant on the issue of
punitive damages which had been the sub-
ject of various motions and rulings before
trial. The court indicated, as it had done
before, that plaintiff’s case was very weak,
but said it would not then take action on
the compensatory damage portion of the
verdict. On March 16th the plaintiff filed a
notice of appeal. Within the permitted
time from verdict the defendant filed a
motion for judgment n. o. v. as to the

* Of the District of Colorado, Sitting by Designation.
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compensatory damages portion of the ver-
dict, and, in the alternative, for a new trial.
The trial court asked for briefs on the issue
and the parties responded. The plaintiff in
his presentation urged that the trial court
had lost jurisdiction by reason of the notice
of appeal plaintiff had filed on March 16th.
The trial court granted judgment n. o. v.

[1] The plaintiff also urges on this ap-
peal that the trial court did not have juris-
diction to consider the judgment n. o. v. as
to compensatory damages. It is apparent
from the record that the trial court had not
completed its consideration of the jury ver-
dict at the time appellant’s first notice of
appeal was filed. The matter thus was not
final, and the notice of appeal filed in an
attempt to prevent further consideration of
the verdict by the trial court was not effec-
tive. Thus the usual rule as to the effect of
a notice of appeal of a final judgment was
not applicable. Plaintiff filed a second no-
tice of appeal from the court’s order of
April 28th.

We will consider the appeal as having
been taken from both aspects of the case,
and both orders of the trial court to be
valid.

[2] The trial court on this motion for
judgment n. o. v. by the defendant should
have examined the evidence in a light most
favorable to the plaintiff, together with the
reasonable inferences to be drawn from the
facts. The standard to be used by the trial
courts is essentially the same as applied for
directed verdicts. See Oldenburg v. Clark,
489 F.2d 839 (10th Cir.); Taylor v. National
Trailer Convoy, Inc., 433 F.2d 569 (10th
Cir.); Rule 50(b), Fed.R.Civ.P., and the gen-
eral common law practice. In Taylor v.
National Trailer Convoy, Inc., we held that
Judgmentn 0. v. is proper where “.
the evidence and all the mferences to be
drawn therefrom are so patent that minds
of reasonable men could not differ as to the
conclusions to be drawn therefrom.” We
said in Symors v. Mueller Co., 493 F.2d 972
(10th Cir.):

“. A scintilla of evidence is in-
sufflcxent of course, to justify submission
of a case to the jury. Nevertheless, a

directed verdict or judgment n. o. v. may
not be granted unless the evidence points
but one way and is susceptible to no
reasonable inferences which may sustain
the position of the party against whom
the motion is made. Swearngin v. Sears
Roebuck & Co., 376 F.2d 637, 639 (10th
Cir. 1967).”

And in C. H. Codding & Sons v. Armour &
Co., 404 F.2d 1 (10th Cir.):

“The rule for the granting of a directed
verdict has been often repeated. Its es-
sence requires that before a motion for a
directed verdict shall be sustained the
evidence must be ‘all one way or so over-
whelmingly preponderant in favor of the
movant that the trial court in the exer-
cise of its sound discretion would be re-
quired to set the verdict aside.” Chicago,
Rock Island and Pacific R. R. v. Howell,
10th Cir., 401 F.2d 752 . . .”

See also Neely v. Martin K. Eby Construc-
tion Co., 386 U.S. 317, 87 S.Ct. 1072, 18
L.Ed.2d 75 affirming 344 F.2d 482 (10th
Cir.).

The federal standards applicable in this
Circuit as indicated above provide the pro-
cedural framework and standards for con-
sideration of the motions while the law of
Oklahoma provides the substantive meas-
ure. There is no issue of credibility of
witnesses present.

The record shows that plaintiff had a hfe
policy with the company which contamed
certain rights to convert the term coverage
portion into a 30-pay life policy. The plain-
tiff certified that he sought to so convert
and also to add an additional benefit of
accidental death or double indemnity. He
submitted an application to accomplish this
change and the addition, which he testified
had check marks in the squares for double
indemnity and waiver of premiums. This
application was handed by plaintiff to a Mr.
Phillips, a company vice president from the
home office, who happened to be then visit-
ing at the local office out of which plaintiff
worked. There was a conflict in the testi-
mony as to whether plaintiff was then
asked by Mr. Phillips to answer all of a
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series of questions on the form or only one
such question. These questions related to
insurability, and it was established that an-
swers were ordinarily required when addi-
tional coverage was requested. In any
event, these questions were not answered
on the application form. The application
was also not completed in that the names of
the beneficiaries had not been entered.
These names were inserted on plaintiff’s
request by telephone by a secretary in the
home office after the application was taken
there by Mr. Phillips. Plaintiff testified
that he submitted a check for additional
premium for the double indemnity coverage
to Mr. Phillips with the application for con-
version.

As the application was processed at the
home office, the check mark on the box for
double indemnity had been covered over
with liquid paper. The box for waiver of
premiums had also been covered the same
way, but had been rechecked. The “whit-
ing-out” changes were conspicuous.

The application was given by plaintiff to
Mr. Phillips on March 5th, and apparently
taken by him to the home office on his
return. The entire company file was intro-
duced, and it shows that the processing of
the application from the outset, on March
11th, began as a conversion without double
indemnity. Thus, it was handled as an ordi-
nary conversion of right under the terms of
the original policy. The procedure of con-
version continued as such to conclusion with
the mailing of a new policy to the plaintiff.
There was no indication in the company
records or in the testimony that any other
coverage had ever been considered or com-
menced at the home office.

The plaintiff on March 22d, early in the
morning, was very seriously injured in an
automobile accident. He alleges, in sub-
stance, that the fraud took place by the
elimination of the double indemnity portion
of his application for conversion after his
accident, and because of the very serious
nature of his injury.

[31 We must affirm the trial judge in
his granting of judgment for defendant n.
0. v. a8 to both punitive damages and com-

pensatory damages. There was clearly in-
sufficient evidence to submit the issue of
fraud to the jury. This conclusion is, of
course, arrived at after an application of
Rule 50(b) standards and an examination of
the Oklahoma authorities pertaining to ac-
tions for fraud.

The application of plaintiff to convert his
policy had been altered in that liquid paper
had been used to cover the check mark
which would have requested double indem-
nity coverage to be added upon the conver-
sion. There was no evidence as to when or
where the change had been made. Plaintiff
testified he did not make the change.

The evidence is clear that it was a prereq-
uisite to the addition of coverage such as
double indemnity to have a series of ques-
tions answered on the application. These
were not answered, and the testimony was
that the additional coverage could not have
been issued for that reason. The plaintiff
testified that he submitted a check for the
added coverage with the application, but he
could not produce the paid check, nor a stub
nor any record pertaining to the check.

The testimony shows that coverage for
double indemnity would have been auto-
matically and fully reinsured with another
company, and defendant would not have
carried the double indemnity risk in any
event. Thus there was no reason why it
would have been of any consequence to the
company whether the coverage was added
or not.

As above indicated, the evidence shows
that the processing at the home office start-
ed on March 11th as an ordinary conversion
with no additions, and so proceeded to con-
clusion without change. The policy was
“issued” on March 20th, and was mailed to
plaintiff on March 22d. There was no evi-
dence to show knowledge by the home of-
fice of plaintiff’s accident until after the
policy was mailed.

The policy was received by plaintiff, but
he was then still in the hospital. He testi-
fied that in August or September, he real-
ized that there was no double indemnity
coverage, but he says he made no mention
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of this to the home office for some six
weeks after that. The officers of the de-
fendant testified that no complaint at all
was made until this suit was started.
Plaintiff made no request of defendant for
such coverage at any time after he discov-
ered the omission.

There was no showing of any damage to
plaintiff because he produced no proof that
he was uninsurable for such a risk at time
of trial. The witnesses he produced on this
issue did not testify that plaintiff was not
insurable; instead they indicated that such
issue had not been reached by the compa-
nies they represented. Thus there was no
proof that plaintiff had in any way suffered
from the failure to include the double in-
demnity coverage on conversion of his poli-
cy.

Plaintiff thus failed entirely to produce
evidence on several of the essential ele-
ments of fraud, and thus the judgment n. o.
V. was proper.

[4] There are several pertinent Oklaho-
ma decisions as to the elements of fraud
and what is required by way of proof to
submit a fraud case to the jury.

The Oklahoma court in Tyler v. Hartford
Accident & Indemnity Co., 195 Okl. 523, 159
P.2d 722, and in Weston v. Acme Tool, Inc.,
Okl., 441 P.2d 959, held that if there is a
choice in drawing inferences from the facts,
the court should not choose an imputation
of fraud. The Oklahoma court in Tyler v.
Hartford Accident & Indemnity Co., 195
Okl. 528, 159 P.2d 722, said:

“Fraud is never presumed, but must be
proved by clear and satisfactory evidence,
and, when a transaction is fairly suscepti-
ble of two constructions, one which will
free it from imputation of fraud will be
adopted. (Citing cases).”

Also the Oklahoma court has held that
there must be proof of specific intent to
sustain a verdict. Jones v. Jones, Okl., 290
P.2d 757. The court there again said in the
proof of fraud, the evidence must be
“ clear, satisfactory, and convinc-
ing . . .” In Johnson v. Caldwell, 180
Okl. 470, 71 P.2d 620, the Oklahoma court

stated that a fraud case should not go to
the jury “. unless facts are pro-
duced from which an irresistible deduction
of fraud reasonably arises.” The court also
there said that fraud could not be “pre-
sumed” by a jury from the circumstances.
Thus the standard of proof is high, and
when these authorities are applied to this
case, it is clear that the plaintiff’s proof did
not meet the standard to permit the case to
be submitted to the jury.

AFFIRMED.
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The United States, the Small Business
Administration, brought suit on note
against borrowers for deficiency judgment
after SBA had sold borrowers’ equipment
which was security for the note. The bor-
rowers counterclaimed and also filed a sepa-
rate action against the Government, against
bank which had made the loan guaranteed
in part by SBA and against president of the
bank. The United States District Court for
the District of Kansas, George Templar, J.,
entered judgment for SBA on the note and



