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with the prior decisions of this court, citing
Central Nat’l Bank v. Rainbolt, 720 F.2d
1183 (10th Cir.1983); Zinser v. Continen-
tal Grain Co., 660 F.2d 754 (10th Cir.1981),
cert. denied, 455 U.S. 941, 102 S.Ct. 1434,
71 L.Ed.2d 652 (1982); and Jones ». Ford
Motor Co., 599 F.2d 394 (10th Cir.1979).
These cases are inapposite. None involves
pass-on or cost-plus contracts.

The States next urge that Illinois Brick
should not be read as a rigid bar to recov-
ery on the part of all indirect purchasers
and cite Blue Shield of Virginia wv.
McCready, 457 U.S. 465, 102 S.Ct. 2540, 73
L.Ed.2d 149 (1982), wherein plaintiff was
allowed to maintain an antitrust suit as she
was the person who was “out of pocket” by
paying her psychologist when Blue Shield
was exerting coercive pressure to induce

its subscribers into selecting psychiatrists .

over psychologists, and Associated Gen.
Contractors of California, Inc. v. Califor-
nia State Council of Carpenters, 459 U.S.
519, 1038 S.Ct. 897, 74 L.Ed.2d 723 (1983),
wherein the Supreme Court held that a
decision as to antitrust standing requires a
case-by-case analysis of at least six factors.

These cases are distinguishable. In Blue
Shield, the Supreme Court held that plain-
tiff was in essence the direct purchaser
when it stated “it is not the employer as
purchaser, but its employees as subscrib-
ers, who are out of pocket as a conse-
quence of the plan’s failure to pay bene-
fits.” Id. 457 US. at 475, 102 S.Ct. at
2546. The Court held that McCready had
paid her psychologist; Blue Shield failed to
pay her; and McCready’s psychologist
could link no claim of injury to himself
arising from his treatment of McCready.
In the instant case, the residential user of
gas paid the utility and the utility can
assert a claim of injury for decreased con-
sumer demand. In Associated Gen. Con-
tractors, the Supreme Court applied the
policies underlying Illinois Brick, and dis-
missed the claims of a labor union for
indirect damages, holding that the union’s
claim of consequential harm was insuffi-
cient as a matter of law. Id. 459 U.S. at
545, 103 S.Ct. at 912.
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[6]1 The States assert that the trial
court should not have granted partial sum-
mary judgment as there may exist a genu-
ine issue of material fact, i.e., did the utili-
ties pass on all of the overcharges. In
Illinois Brick, the Supreme Court stated,
“[TThe process of classifying various mar-
ket situations according to the amount of
pass-on likely to be involved and its suscep-
tibility of proof in a judicial forum would
entail the very problems that the Hanover
Shoe rule was meant to avoid.” Id. 431
U.S. at 744-45, 97 S.Ct. at 2074. We there-
fore hold that the amount of illegal over-
charges actually passed on by the utilities
to its customers is not an issue of material
fact necessary to a resolution of the nar-
row issue before this court.

[71 We conclude that residential indi-
rect purchasers of natural gas are not enti-
tled to sue the alleged violators under ei-
ther Hanover Shoe or Illinois Brick. The
question certified to us is answered in the
negative, and the judgment of the trial
court, insofar as is necessary to answer the
question certified, is

AFFIRMED.
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The Unites States District Court for the
Western District of Oklahoma, Lee R.
West, J., entered jury verdict in favor of
manufacturer and subsequently denied
worker’s motion for new trial, and worker
appealed. The Court of Appeals, Stephen
H. Anderson, Circuit Judge, held that: (1)
evidence did not warrant jury instruction
on defense of abnormal use, and (2) in light
of general verdict returned by jury, errone-
ously submitted instruction required rever-
sal.

Reversed and remanded.

1. Federal Civil Procedure ¢=2173.1, 2176

Although determination of substance
of jury instruction in diversity case is mat-
ter of state law, grant or denial thereof is
matter of procedure controlled by federal
law.

2. Products Liability €96

In products liability action brought by
injured iron worker against manufacturer
of safety belt and lanyard used for fall
protection, instruction given by district
court on defense of abnormal use properly
stated law of Oklahoma, even though last
paragraph of instruction did not make any
reference to foreseeability of worker’s use
of product, as such reference was made in
first paragraph of instruction.

3. Federal Civil Procedure ¢=2174
Under federal law it is error to give
instruction when there is no evidence to
support it; there must be more than mere
scintilla of evidence to support instruction.

4. Products Liability ¢=98 ,

In products liability action brought by
injured iron worker against manufacturer
of safety belt and lanyard used for fall
protection alleging that hook on lanyard
was too large in relation to ring on safety
belt, evidence did not support jury instruc-
tion on defense of abnormal use based on
testimony of two defense witnesses who
stated that hook on lanyard was not intend-
ed to be used in connection with ring on
safety belt, as witnesses’ testimony did not
contain slightest reference to support prop-
osition that manufacturer could not reason-
ably foresee that worker would use lanyard

in question to tie-off by inserting hook into
ring on safety belt; to contrary, evidence
demonstrated that such action was foresee-
able to manufacturer and that equipment
was issued to worker for that specific pur-
pose.

5. Federal Courts €908

In products liability action brought by
injured iron worker against manufacturer
of safety belt and lanyard used for fall
protection based on allegation that hook on
lanyard was too large in relation to ring on
safety belt, general verdict rendered in fa-
vor of manufacturer would be reversed
based on district court’s erroneous submis-
sion of jury instruction on defense of ab-
normal use, even though trial focused pri-
marily on whether manufacturer had in
fact manufactured product in question and
upon worker’s credibility in having given
conflicting versions of accident, and thus it
was highly unlikely that jury’s verdict was
affected by erroneously submitted instruc-
tion.

Bob Behlen (Robert Mansell, on the
briefs), Lampkin, McCaffrey & Tawwater,
Oklahoma City, Okl., for plaintiff-appellant.

Michael R. Chaffin (Robert L. Huckaby,
on the brief), Huckaby, Fleming, Frailey,
Chaffin & Darrah, Chickasha, Okl., for de-
fendant-appellee.

Before MOORE, ANDERSON and
EBEL, Circuit Judges.

STEPHEN H. ANDERSON, Circuit
Judge.

Benny Earl Farrell, an iron worker, sus-
tained injuries in a fall at a construction
site where he was working. He sued Klein
Tools, Inc. (“Klein”) alleging that the safe-
ty belt and lanyard he was using for fall
protection were manufactured by Klein and
were defective in that the hook on the
lanyard was too large in relation to the
“D” ring on the safety belt, allowing the
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hook to ‘“roll-out” of the ring.! He con-
tended that his fall was caused by such an
occurrence. Klein defended largely on the
ground that the safety belt and lanyard,
and specifically the hook, in question were
not manufactured by it. In its answer to
Farrell’s complaint Klein also raised the
two defenses of abnormal use of the prod-
uct, and assumption of the risk. Jurisdic-
tion was based on diversity of citizenship.
Oklahoma’s substantive law governs.

The case was tried to a jury. Over Far-
rell’s objections the district court submitted
to the jury Klein’s requested instructions
on abnormal use of the product, Instruction
17, and assumption of the risk, Instruction
18. The jury returned a verdict in favor of
Klein. The district court subsequently de-
nied Farrell’s motion for a new trial based
on alleged error in giving Instructions 17
and 18. Farrell appeals from the denial of
that motion.

The only issues on appeal are whether
there was sufficient evidence to support
the submission of Instructions 17 and 18 on
the defenses of abnormal use and assump-
tion of the risk, whether the instruction on
abnormal use misstated the applicable law,
and whether any error in those respects is
sufficiently prejudicial to require a rever-
sal. For the reasons stated below we con-
clude that it was reversible error to submit
to the jury the instruction on the defense of
abnormal use of the product. As a result
we remand for a new trial. Because of our
disposition with regard to Instruetion 17 it
is unnecessary to address the other issues
raised by Farrell.

I

[1]1 Although the determination of the
substance of a jury instruction in a diversi-
ty case is a matter of state law, the grant
or denial thereof is a matter of procedure
controlled by federal law. Brownlow v.
Aman, 740 F.2d 1476, 1490 (10th Cir.1984);

1. A lanyard is a rope with metal hooks on each
end. The lanyard allegedly used by Farrell
when he fell had one small hook and one large
hook. A safety belt is a large nylon woven
waist belt with metal rings, sometimes referred
to as “D” rings, on each end. A worker uses the
safety equipment by hooking one of the lanyard
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Wright v. Albuquerque Auto-Truck Stop
Plaza, Inc., 591 F.2d 585, 587 (10th Cir.
1979).

The parties are in agreement in their
briefs that the applicable Oklahoma law on
the defense of misuse or abnormal use of a
product is defined by the Oklahoma Su-
preme Court in Fields v. Volkswagen of
America, Inc, 555 P.2d 48 (Okla.1976).
See Brief of the Appellant at 4; Answer
Brief of Appellee at 2-3. In Fields the
Court stated:

“Generally when we speak of the de-
fense of misuse or abnormal use of a
product we are referring to cases where
the method of using a product is not that
which the maker intended or is a use that
could not reasonably be anticipated by a
manufacturer. A distinction must be
made between use for an abnormal pur-
pose and use for a proper purpose but in
a careless manner (contributory negli-
gence).

“In order to determine whether the use
of a product by a plaintiff is abnormal,
we must ask whether it was reasonably
foreseeable by the manufacturer. A
manufacturer is not liable for injuries
resulting from such use if it is not fore-
seeable.”

Id. at 56-57 (footnotes omitted). See
McMurray v. Deere and Co. Inc., 858 F.2d
1436, 1442 (10th Cir.1988); Smith v. Unit-
ed States Gypsum Co., 612 P.2d 251, 254-
55 (Okla.1980); Stewart v. Scott~-Kitz Mil-
ler Co., 626 P.2d 329, 331 (Okla.Ct.App.
1981); Spencer v. Nelson Sales Co., Inc.,
620 P.2d 477, 482-83 (Okla.Ct.App.1980).

[2] Farrell first contends that Instrue-
tion 17 did not correctly reflect Oklahoma,
law. Instruction 17 reads as follows:

“In this regard, you are instructed that
the defendant has raised the affirmative
defense of abnormal use and has claimed

hooks to a “D” ring and one of the hooks to
some other fixture or by wrapping the lanyard
around a stable fixture and attaching both of
the hooks to the “D” rings on the safety belt.
The procedure is referred to as tying off. R.Vol.
I1T at 117.
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that the plaintiff’s use of the equipment
was abnormal because such use was not
foreseeable by the defendant. You are
instructed that a distinction must be
made between use for an abnormal pur-
pose and use for a proper purpose but in
a careless manner. The first, use for an
abnormal purpose, is a defense to the
plaintiff’s claim and a bar to his recov-
ery. The second, use for a proper pur-
pose but in a careless manner, is not a
defense to the plaintiff’s claim. In this
regard, you are instructed that if the use
of the equipment was a use that the
defendant could reasonably foresee, then
such use does not constitute abnormal
use.

“If you find that the defendant has
proven by a preponderance of the evi-
dence that the plaintiff was using the
equipment in an abnormal manner and
that such use was the sole cause of the
accident involved herein and thus has
proven this affirmative defense, then you
must find in favor of the defendant and
against the plaintiff.”

R.Vol. I at Tab 36.

Specifically, Farrell acknowledges that
the first paragraph of Instruction 17 cor-
rectly states the legal principle “that if the
use of the equipment was a use that the
defendant could reasonably foresee, then
such use does not constitute abnormal
use.” Id. However, he contends that it
was error not to repeat that phrase, or
some similar reference to foreseeability, in
the final paragraph of the instruction. He
cites virtually no authority, and none di-
rectly on point, in support of that position;
and we find that it is without merit. It is
an established principle that jury instrue-
tions are to be read as a whole. See Unit-
ed States v. Grissom, 814 F.2d 577, 580
(10th Cir.1987). See also United States v.
Troutman, 814 F.2d 1428, 1451 (10th Cir.
1987) (it is enough that the jury instruc-
tions, viewed as a whole rather than in
isolation, give an accurate statement of the

2. Although not an error and not discussed by
either party in their briefs we note that there is
some further potential for confusion in Instruc-
tion 17. The first paragraph of the instruction
distinguishes “use for an abnormal purpose”

law). The instruction in question may not
be ideal since the last paragraph in iso-
lation could conceivably cause some confu-
sion, but read as a whole it sufficiently
reflects Oklahoma law regarding the ab-
normal use defense as applied to the cir-
cumstances of this case.?

[3,41 Whether or not there was evi-
dence sufficient to support the submission
of Instruction 17 to the jury is a different
matter. Under federal law it is error to
give an instruction when there is no evi-
dence to support it. McMurray v. Deere
and Co., Inc., 858 F.2d 1436, 1440-41 (10th
Cir.1988); Rolfes v. Int’l Harvester Co.,
817 F.2d 471, 474 (8th Cir.1987); Smith v.
FMC Corp., 754 F.2d 873, 877 (10th Cir.
1985); Brownlow v. Aman, 740 F.2d at
1490; Smith v. Mill Creek Court, Inc., 457
F.2d 589, 592 (10th Cir.1972). There must
be more than a mere scintilla of evidence to
support an instruction. Sufficient compe-
tent evidence is required. See Smith v.
FMC, 754 F.2d at 877; Brownlow v
Aman, 740 F.2d at 1490; Moe v. Avions
Marcel Dassault-Breguet Aviation, T27
F.2d 917, 927-28 (10th Cir.1984); Chavez v.
Sears, Roebuck & Co., 525 F.2d 827, 830
(10th Cir.1975); Hartman v. Miller Hydro
Co.,, 499 F.2d 191, 193 (10th Cir.1974);
Smith v. Mill Creek Court, Inc., 457 F.2d4
at 592; General Motors Corp. v. Walden,
406 F.2d 606, 609 (10th Cir.1969); 9 C.
Wright & A. Miller, Federal Practice and
Procedure 2524 (1971).

Klein's only evidence on the subject of
abnormal use consisted of brief statements
by two defense witnesses, Paul Steigler
and Donald Beck. Mr. Steigler, a repre-
sentative of Klein, testified on cross-exami-
nation that “[t]he big [metal snap hook on
the lanyard] has never been advocated for
use in a ‘D’ ring.” R.Vol. III at 201. Mr.
Beck, an employee of a safety equipment
manufacturing company, testified that the
type of large hook allegedly utilized by
Farrell was “intended to be used on a 2-

from “use for a proper purpose but in a careless
manner.” The second paragraph refers to use
in an “abnormal manner,” and thus somewhat
blurs the distinction referred to in the first

paragraph.
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by—4 or a bar or a rod or a form, or
something where it’s not a ring.” R.Vol. II
at 28.

Not only does such testimony appear to
fall into the “mere scintilla” category, more
importantly it does not contain the slightest
reference to or support for the proposition
that the manufacturer could not reasonably
foresee that a worker would use the lan-
yard in question to tie-off by inserting the
hook into the “D” ring on his safety belt.
To the contrary, the evidence shows that it
was indeed foreseeable to a manufacturer
that the safety equipment would be used in
such a way. R.Vol. III at 37-38. The
evidence also affirmatively shows that the
lanyard and hook in question were specifi-
cally manufactured for the purpose of ty-
ing-off and were issued by the employer to
Farrell for the purpose. Under the circum-
stances, we hold that there was insufficient
evidence to support an instruction to the
jury on the defense of abnormal use of the
product.

IL

[561 The final issue is whether the erro-
neous submission of the abnormal use de-
fense to the jury was prejudicial so as to
require reversal. McMurray v. Deere and
Co., 858 F.2d at 1443; Joyce v. Atlantic
Richfield Co., 651 F.2d 676, 682-83 (10th
Cir.1981). The issue centers on the fact
that the jury returned a general verdict
and it cannot be determined with absolute
certainty whether the jury relied on the
improperly submitted ground.

Klein contends that even if the instruc-
tions were not supported by the evidence
reversal is not required. It advances two
arguments in support of that position.
First, it submits that for purposes of de-
scribing the limits of a products liability

3. In Joyce v. Atlantic Richfield Co., 651 F.2d at
682, cited in McMurray for the proposition that
a court must examine the prejudicial effect of
an error before reversing, we stated that we
must make the determination as to whether to
reverse “in the light, not only of the instructions
as a whole, but of the allegations of the com-
plaint, the opening statements, the evidence,
and the closing arguments.” (quoting Alloy In-
ternational Co. v. Hoover-NSK Bearing Co., 635
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action, it is not reversible error to give an
instruction which correctly states the law
even though the instruction is inapplicable
to the evidence in the case. Murphy v.
Owens-Illinois, Inc., 779 F.2d 340, 345 (6th
Cir.1985); Answer Brief of Appellee at 6-7.
We disagree that such a rule applies in
circumstances similar to those presented
here.

Klein next argues that an appellate court
can examine the entire record to determine
if the error was likely to have influenced
the verdict. In other words, Klein urges
that the harmless error principle applies.
It asserts that a bare possibility that the
verdict was influenced is not enough to
warrant reversal arguing that a likelihood
of prejudice must be shown by the appeal-
ing party. Id. at 7-8. For that proposition
Klein cites Lusby v. T.G. & Y. Stores, Inc,,
749 F.2d 1423, 1436-37 (10th Cir.1984),
cert. granted and wvacated onmn other
grounds sub nom., City of Lawton v. Lus-
by, 474 U.S. 805, 106 S.Ct. 40, 88 L.Ed.2d
38, cert. denied, 474 U.S. 818, 106 S.Ct. 65,
88 L.Ed.2d 53, reh’g denied, 474 U.S. 1014,
106 S.Ct. 548, 88 L.Ed.2d 476 (1985); Sand-
erson v. Chapman, 487 F.2d 264, 267 (9th
Cir.1973); and Employers Liability Assur-
ance Corp. v. Freeman, 229 F.2d 547, 551
(10th Cir.1955).

In support of its position Klein makes a
convincing case that the trial focused on
whether Klein manufactured the product in
question, and upon Farrell's credibility.
There was overwhelming evidence that
Klein did not manufacture the produet, and
Farrell had given seriously conflicting ver-
sions of the accident. The abnormal use
defense was not referred to in either the
opening statements or the closing argu-
ments.? Therefore, it appears highly un-
likely that the jury’s verdict was affected
by the abnormal use instruction.

F.2d 1222, 1226 (7th Cir.1980). See also Smith
v. Minster Machine Co., 669 F.2d 628, 631-32
(10th Cir.1982) (In considering whether alleg-
edly erroneous wording (as opposed to errone-
ous submission) of the instruction on state-of-
the-art-defense to product liability claim
amounted to reversible error, the opinion refers
to fact that the defendant did not even mention
the defense in closing argument.).



FARRELL v. KLEIN TOOLS, INC.

1299

Cite as 866 F.2d 1294 (10th Cir. 1989)

The law on this subject is not character-
ized by any great clarity. The general
rule, usually stated without qualification, is
that when one of two or more issues sub-
mitted to the jury was submitted errone-
ously, a general verdict cannot stand be-
cause it cannot be determined whether the
jury relied on the improper ground. See
Sunkist Growers Inc. v. Winckler &
Smith Citrus Products Co., 870 U.S. 19,
29-30, 82 S.Ct. 1130, 1135-1136, 8 L.Ed.2d
305 (1962); United New York and New
Jersey Sandy Hook Pilots Association v.
Halecki, 358 U.S. 613, 619, 79 S.Ct. 517,
520, 3 L.Ed.2d 541 (1959); McMurray v.
Deere and Co., Inc., 858 F.2d at 1444;
Bone v. Refco, 774 F.2d 235, 242 (8th Cir.
1985); Neubauer v. City of McAllen, Tex-
as, 766 F.2d 1567, 1575 (5th Cir.1985);
Smith v. FMC Corp., 754 F.2d at 877;
Collis v. Ashland Oil and Refining Co.,
722 F.2d 625, 627 (10th Cir.1983); Avins v.
White, 627 F.2d 637, 646 (3rd Cir.1980);
Morrissey v. National Maritime Union of
America, 544 F.2d 19, 26-27 (2nd Cir.1976).

As usual, and as Klein has pointed out,
there are exceptions. In appropriate cases
this court has recognized a harmless error
test, using a reasonable likelihood stan-
dard. Thus, in Asbill v. Housing Authori-
ty of Choctaw Nation of Oklahoma, 726
F.2d 1499 (10th Cir.1984), after acknowl-
edging the general rule established in
Sunkist Growers we stated:

“As with all errors committed at trial, a

litmus test for reversal is whether the

appellant was thereby unjustly preju-
diced. See Fed.R.Civ.P. 61; 28 US.C.

§ 2111 (1976). A general verdict may be

upheld if it appears that the errors com-

mitted were not ‘vital,” or prejudicial to
the ‘substantial rights’ of the objecting
party. See Wilmington Mining [sic]

Star Mining Co. v. Fulton, 205 U.S. 60,

79, 27 S.Ct. 412, 419, 51 L.Ed. 708 (1906).

“[If plaintiff’s properly submitted
claim] were strongly and clearly sup-
ported by the record, we could possibly
affirm the verdict on a harmless error
theory. As it stands, however, the [prop-
er claim] could be supported only by the
jury’s finding in [plaintiff’s] favor on two
extremely ‘close’ factual questions. Un-

der these circumstances, we cannot say
that the erroneous submission of the due
process claims to the jury constituted
harmless error. It is clear that the jury
may have based its verdict upon these
claims; we cannot be ‘reasonably cer-
tain that the jury was not significantly
influenced by issues erroneously sub-
mitted to it.” E.I duPont de Nemours
& Company v. Berkley and Company,
620 F.2d 1247, 1258 (8th Cir.1980) [citing
Gardner v. General Motors Corpore-
tion, 507 F.2d 525, 529 (10th Cir.1974) ].”

Id. at 1504 (emphasis added) (footnote omit-
ted). See also Brownlow v. Aman, T40
F.2d at 1490 (“It is prejudicial error for a
trial court to give instructions which find
no support in the evidence wunless the
record shows the error [to be] harmless.”)
(emphasis added) (quoting Kirschner .
Broadhead, 671 F.2d 1034, 1040 (Tth Cir.
1982)); Lusby v. I.G. & Y. Stores, Inc., 749
F.2d at 1436 (holding that an instruction on
future damages when there was no evi-
dence to support such an instruction was
harmless error, the court reasoned that the
jury did not hear any facts from which they
could infer that plaintiffs would incur fu-
ture costs and the size of the jury award
indicated it was unlikely that the jury in-
cluded future damages).

Likewise, exceptions have also been rec-
ognized in other circuits. In Collum .
Butler, 421 F.2d 1257 (Tth Cir.1970), the
Seventh Circuit permitted a general verdict
to stand even though one of multiple claims
had been erroneously submitted to the
jury. The court stated:

“The dominant issue, as the record

shows, involved the injuries suffered by

the plaintiff as a result of the alleged
beating inflicted upon him by the defend-
ants. To permit other issues which have
occupied positions of such relative insig-
nificance in the trial to be treated now as
so important as to make their submission
to the jury prejudicial would not serve
the interest of justice. Error must be
viewed with respect to its relative effect
on the results of trial. In our considered
opinion, the results of the present trial
would not have been substantially af
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Jected if these issues had not been sub-

mitted to the jury.”
Id. at 1260 (emphasis added). See also
Morrissey v. National Maritime Union of
America, 544 F.2d at 27 (general rule must
be followed unless there is sufficient basis
for confidence that the same verdict would
have been rendered even if the improper
claim had not been submitted to the jury);
Simko v. C & C Marine Maintenance Co.,
594 F.2d 960, 967 (3rd Cir.) (stating general
rule but citing Morrissey’s exception),
cert. denied, 444 U.S. 833, 100 S.Ct. 64, 62
L.Ed.2d 42 (1979); Mueller v. Hubbard
Milling Co., 573 F.2d 1029, 1039 (8th Cir.)
(adopting Morrissey analysis; the essential
question is whether the appellate court is
“fairly convinced that the jury proceeded
on a sound basis”), cert. denied, 439 U.S.
865, 99 S.Ct. 189, 58 L.Ed.2d 174 (1978);
Roginsky v. Richardson-Merrell, Inc., 378
F.2d 832, 837-38 (2nd Cir.1967).

However, despite these exceptions we
consider ourselves bound, at least in this
context, by our two most recent cases, both
of which strictly imposed the general rule.
In Smith v. FMC Corp., a products liability
case in which this court was applying the
substantive law of Oklahoma, we stated:

“The bulk of FMC’s case was directed to
the proposition that the [product] in
question was not defective at the time it
was manufactured or at the time of the
accident. In this regard, FMC made a
very strong presentation to the effect
that its [product] was free of defects (as
related to the accident).

“Although FMC presented a substan-
tial case in favor of its position that its
[product] was free of defects, it made no
showing whatsoever that, assuming
there was a defect, appellants’ decedents
knew of such risk and knowingly as-
sumed the risk.... [I]n the absence of
direct or credible and sufficient circum-
stantial evidence that the decedents were
aware of the danger and voluntarily as-
sumed the risk, the Court improperly in-
structed the jury on the [defense of] as-
sumption of the risk.
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“Having held that it was error to
instruct on the defense of assumption
of the risk, the general judgment en-
tered in favor of FMC must be reversed
and the case remanded for a new trial.
A remand is necessary when, as here,
we camnot ascertain from the record
whether the jury found that the [prod-
uct] was defective and, if so, whether
the decedents ‘assumed the risk’ of
working under it.”

Smith v. FMC Corp., 754 F.2d at 876-77
(emphasis added). In Smith, although the
bulk of the evidence was directed at the
properly submitted defense that the prod-
uct was not defective and the defendant
made a “very strong presentation” to that
effect, we held that the error required re-
versal.

In McMurray v. Deere and Co., Inc., a
case very similar to the one before us, we
cited the language just quoted from Smith
v. FMC Corp., and also referred to Spenc-
er v. Nelson Sales Co., 620 P.2d 477 (Okla.
Ct.App.1980), for the proposition that an
“unwarranted misuse instruction required
reversal.” McMurray v. Deere and Co.,
Inc., 858 F.2d at 1444. We then stated:

“The same problem arises here. The
jury might have based its verdict on a
finding that the [product] was not defec-
tive. On the other hand, the jury might
have based its verdict on findings that
decedent ‘assumed the risk’ of injury, or
‘misused’ the [product]; these latter find-
ings would be legally impermissible here
because there was no evidence to proper-
ly support either conclusion. The gener-
al verdict frustrates a determination of
the basis of the jury’s decision, and
reversal and remand for a new trial
are required.”

Id. (emphasis added). The quoted lan-
guage from our opinion in McMurray
leaves no room for harmless error analysis.

Accordingly, because we consider our-
selves bound by Smith and McMurray, we
hold that the district court committed re-
versible error in giving a jury instruction
on the defense of abnormal use which was
not supported by the evidence. We do so
reluctantly. As we have noted, it appears
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very unlikely that the submission of the
instruction on the abnormal use defense
“significantly influenced” the jury or preju-
diced Farrell’s “substantial rights.” See
Asbill v. Housing Authority of Choctaw
Nation of Oklahoma, 726 F.2d at 1504.
However, because we cannot say with ab-
solute certainty, as required by McMurray
and Smith, that the jury was not influ-
enced by the submission of the abnormal
use instruction, we must reverse and re-
mand for a new trial.

The advisability of submitting special
verdict forms to a jury in cases involving
multiple defenses is one of the lessons to
be gleaned from this situation. Even if
some evidence had been submitted on the
defense in question appellate review on the
point would have been hampered by the
general verdict.

REVERSED and REMANDED.
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ON REHEARING EN BANC
Before HOLLOWAY, Chief Judge,
McKAY, LOGAN, SEYMOUR, MOORE,

ANDERSON, TACHA, BALDOCK,
BRORBY and EBEL, Circuit Judges.

JOHN P. MOORE, Circuit Judge.

This case is before the court sitting en
banc to rehear the question of the appropri-
ate remedy to apply following the panel’s
determination that the record did not sup-
port defendant Keiswetter’s plea of guilty
and remand was necessary to clarify the
factual basis of the plea. United States v.
Keiswetter, 860 F.2d 992 (10th Cir.1988).
Mr. Keiswetter now contends on rehearing
that the panel should not have ordered the
partial remand, and the plea of guilty
should be vacated. We agree.

Although protesting his innocence, Mr.
Keiswetter entered a plea of guilty in ac-
cordance with North Carolina v. Alford,
400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162



