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After examining the briefs and the appel-
late record, this three-judge panel has de-
termined unanimously that oral argument
would not be of material assistance in the
determination of these appeals. See Fed.R.
App.P. 34(a); Tenth Circuit R. 10(e). Ap-
pellants’ motion to transfer these cases
from Calendar D to Calendar B is denied
and the causes are therefore ordered sub-
mitted without oral argument.

These are appeals from orders of the dis-
trict court directing enforcement of four
summonses issued to third parties by the
Internal Revenue Service. The taxpayers
instructed the third party defendants to
disregard the summonses and intervened in
the suits.

[1] The taxpayers argue first that the
United States government is without au-
thority under the constitution to bring civil
actions against citizens, and that the court
therefore lacks jurisdiction to enforce these
IRS summonses. This argument, though
creative, is frivolous.

[2] The taxpayers’ brief also suggests
that the IRS is actually achieving criminal
ends in this investigation under the guise of
civil processes. This contention also lacks
merit. The government established a prima
facie case that the issuance of these sum-
monses was in furtherance of a valid civil
tax determination purpose. The taxpayers
offered no proof in contradiction. See
United States v. MacKay, 608 F.2d 830, at
834 (10th Cir. 1979).

AFFIRMED.
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The United States District Court for
the Western District of Oklahoma, Luther
B. Eubanks, J., apportioned settlement fund
between injured workman and intervening
workmen’s compensation insurer, in diversi-
ty action against alleged third party tort-
feasor, and the insurer appealed. The
Court of Appeals, Barrett, Circuit Judge,
held that in light of fact that insurer had
stipulated that district court should appor-
tion the settlement fund in manner which
would be “just and reasonable” pursuant to
an Oklahoma statute, district court’s order,
awarding insurer 40% of $63,664.64 ad-
vanced, based on finding that plaintiff had
settled his claim for 40% of the total
amount of his loss, was not clearly errone-
ous.

Affirmed.

1. Stipulations &=1
Stipulation is to be regarded as an ad-
mission of the parties.

2. Stipulations ¢=13, 14(1)

Stipulations of attorneys made during
trial cannot be disregarded or set aside at
will.

3. Federal Courts =773

Rulings of a trial court in accordance
with stipulations that are clear and unam-
biguous will not be considered erroneous on
appeal.
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4. Workers’ Compensation ¢=2251

Where workmen'’s compensation insur-
er, which had intervened in injured work-
man’s action against third party, stipulated
that district court should apportion settle-
ment fund in a manner which was “just and
reasonable” pursuant to an Oklahoma stat-
ute, district court’s apportionment of the
fund awarding insurer 40% of $63,664.64
advanced, based on finding that plaintiff
had settled his claim for 40% of the total
amount of his loss, was not clearly errone-
ous. 85 0.S.1971, § 44.

5. Federal Courts =785

In a diversity case, views of federal
district judge who is a resident of the state
where the controversy arose, interpretive of
state’s laws, carry extraordinary force on
appeal where there are no controlling state
decisions providing clear precedent.

6. Federal Courts &=853

Trial court’s findings are not to be
deemed clearly erroneous unless, on the en-
tire record, Court of Appeals is left with a
definite and firm conviction that a mistake
has been made and that judgment cannot
be affirmed on any ground arising from the
record.

Larry A. Tawwater of Lampkin, Wolfe,
McCaffrey & Tawwater, Oklahoma City,
Okl., for plaintiff-appellee.

Donald Church of Church & Roberts, Tul-
sa, OKl., for intervening plaintiff-appellant.

Before HOLLOWAY, BARRETT and
DOYLE, Circuit Judges.

BARRETT, Circuit Judge.

Employers Mutual Casualty Company
(Employers), as intervening workmen’s
compensation insurer, appeals from an “Or-
der Apportioning Settlement Funds” (Or-
der) in this litigation anchored to diversity
jurisdiction. The sole issue before us is
whether the District Court properly appor-
tioned the $425,000.00 settlement fund by
awarding the plaintiff-appellee, Jon Brian
Lyles (Lyles), $399,930.00 and Employers
$25,070. The latter sum was awarded Em-
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ployers in full satisfaction of its statutory
subrogation claim and assignment of $63,-
664.64.

The parties agreed to a settlement during
the fifth day of trial to a jury. Thereafter,
the following colloquy occurred in open
court:

THE COURT: Here, I didn't see Mr.
Church come in. Ladies and gentlemen,
once again delays can sometimes save
time. We have been letting the lawyers
discuss and discuss and they have settled
the case as far as the Jury is concerned.
I understand there’s a job left for me to
decide the amount of money that’s been
agreed upon as between the Plaintiff and
the Intervenor but both Plaintiff and In-
tervenor have agreed to accept a certain
sum and I guess it's no secret, the De-
fendant is paying $425,000.00 to settle all
claims here, then it’s understood that the
Plaintiff and Intervenor are going to sub-
mit to the Court for judication without
the aid and assistance of a Jury, the sole
remaining question of how to allocate the
$425,000.00 as between Plaintiff and De-
fendant. Everybody agrees that that is
the understanding?

MR. LAMPKIN: [Counsel for the
plaintiff] As between Plaintiff and In-
tervenor, Your Honor.

THE COURT: Yes. Did I say—I'm
sorry, yes, Plaintiff and Intervenor.
Thank you, Mr. Lampkin. Everybody
agrees to that?

MR. DONOVAN: [Counsel for the de-
fendant] Yes.

* * * * * *

MR. LAMPKIN: I think we ought to
make it clear and you did in your state-
ment, Your Honor, but this is a stipula-
tion between the Intervenor and the
Plaintiff so that—by operation of law his
rights are not cut off or by operation of
law something doesn’t happen to us that
we would have to do something, it's
strictly a stipulation and that it will be
decided by the Court under a certain stat-
ute and I think that as long as that’s
expressed in the record here we are all
right.
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MR. CHURCH: [Counsel for the inter-
venor] Yes, I think so.
[R., Vol. XVII, at pp. 679—681].

Thereafter the Court entered an order
apportioning the settlement funds on April
25, 1978. The Order provides:

The Court, having heard all of the evi-
dence presented at trial and having con-
sidered the arguments of counsel, finds
the following:

That Jon Brian Lyles was involved in
an accident on March 13, 1974; that at
the time of his injury, plaintiff Lyles was
the employee of Jensen Construction
Company and that his injuries arose out
of and in the course of his employment,
entitling him to statutory benefits under
the Oklahoma Workmen’s Compensation
Act. That intervenor, Employers Mutual
Casualty Company, carried workmen’s
compensation insurance for Jensen Con-
struction Company at the time of the
accident and, pursuant to that insurance
contract, paid to plaintiff Lyles compen-
sation benefits in the total sum of $26,-
213.13 and in addition paid necessary and
reasonable medical expenses incurred by
plaintiff Lyles in the amount of $37,-
451.51. That the total amount of monies
paid by Employers Mutual Casualty Com-
pany to Jon Brian Lyles and on behalf of
Jon Brian Lyles is $63,664.64.

That Jon Brian Lyles brought a third
party action against American Hoist &
Derrick alleging that a defect in machin-
ery it sold caused plaintiff’s injuries.
That as a result of the accident, plaintiff
was permanently and totally disabled and
was paralyzed from the chest down and
that the paralysis is permanent. That
during the fifth day of trial of this mat-
ter, the defendant, American Hoist &
Derrick Company, offered to settle the
claim of plaintiff and intervenor for a
total amount of $425,000.00, which offer
was accepted by both plaintiff and inter-
venor, with the stipulation that the ap-
portionment of said monies between
plaintiff and intervenor would be deter-
mined by the Court, pursuant to 85 O.S.
1976 § 44, in such manner as is just and
reasonable.

The Court further finds that, taking
into consideration all of the evidence
presented by plaintiff during the trial of
this action, including but not limited to
testimony of plaintiff’s physicians, an
economist, and the plaintiff himself, that
plaintiff has settled his claim for
two/fifths (40%) of the total amount of
his loss and that intervenor, Employers
Mutual Casualty Company, should there-
fore compromise its claim in the same
proportion as plaintiff.

The Court finds that intervenor, Em-
ployers Mutual Casualty Company, should
be awarded $25,070.00 and that such sum
is just and reasonable under the circum-
stances.

[R., Vol. I at pp. 319-320].
supplied).
85 0.S.1976 § 44 (§ 44) provides in part:

In the event that recovery is effected
by compromise settlement, then in that
event the expenses, attorneys fees and
the balance of the recovery may be divid-
ed between the employer or insurance
company having paid compensation and
the employee or his representatives as
they may agree. Provided, that in the
event they are unable to agree, then the
same shall be apportioned by the district
court having jurisdiction of the employ-
ee’s action against such other person, in
such manner as is just and reasonable.
(Emphasis supplied).

(Emphasis

Employers does not attack the existence
or validity of the stipulation or “that the
apportionment of the $425,000.00 settle-
ment would be decided by the Court based
on Title 85 Section 44 of the Oklahoma
Statutes and cases thereon”. [Appellant’s
Brief at p. 3]. However, even while ac-
knowledging the existence and validity of
the stipulation, Employers argues, in effect,
that it is entitled to recover the entire $63,-
664.64 it advanced in compensation benefits
as a proper “apportionment”. The term
“apportionment” as thus interpreted by
Employers would render it whole leaving a
sum to Lyles less than the forty percent
(40%) of his total loss to which the District
Court found him to be entitled.



694

In support of its argument that it is
entitled to recover the entire $63,664.64,
Employers cites to a number of our deci-
sions, e. g., Oklahoma Natural Gas Compa-
ny v. Mid-Continent Casualty Company, 268
F.2d 508 (10th Cir. 1959); Utilities Insur-
ance Company v. McBride, 315 F.2d 553
(10th Cir. 1963), wherein we held that the
insurers in those cases were entitled to be
made whole for the awards they had paid.
In our view, however, these opinions, and
the state opinions construing § 44 cited by
Employers are inapplicable when, as here,
the parties stipulate that the Court is to
apportion the monies pursuant to § 44 “in
[a] manner as is just and reasonable”. Em-
ployers does not cite us to anything in the
record showing that the Court’s apportion-
ment of the settlement funds was anything
but “just and reasonable”.

Employers’ sole argument on appeal is
that the District Court was obligated to
award it the entire $63,664.64 in compensa-
tion benefits it advanced to Lyles. Such
may very well have been true, but for the
stipulation. If, as Employers now contends,
it was entitled to recover the full sum of
$63,664.64 advanced, why, it must be asked,
did Employers stipulate that the District
Court should apportion the funds in a man-
ner which is “just and reasonable”, pursu-
ant to § 447 It seems perfectly obvious
that neither the stipulation or the District
Court’s apportionment were intended to be
operative insofar as Employers was con-
cerned. Both are in conflict with Employ-
ers’ claim for complete, full repayment.

[1-3] We cannot disregard the stipula-
tion entered into; it is to be regarded as an
admission of the parties. Stubblefield v.
Johnson-Fagg, Inc., 379 F.2d 270 (10th Cir.
1967). Stipulations of attorneys made dur-
ing a trial cannot be disregarded or set
aside at will. United States v. Northern
Colorado Water Conservancy District, et al.,
608 F.2d 422 (10th Cir. 1979); United States
v. Webb, 595 F.2d 203 (4th Cir. 1979); Mar-
shall v. Emersons, Ltd., 593 F.2d 565 (4th
Cir. 1979); and rulings of a trial court in
accordance with stipulations that are clear
and unambiguous will not be considered
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erroneous on appeal. Rasmussen Drilling,
Inc. v. Kerr-McGee Nuclear Corporation,
571 F.2d 1144 (10th Cir. 1978), cert. denied,
439 U.S. 862, 99 S.Ct. 183, 58 L.Ed.2d 171
(1978).

[4,5] Accepting, as we must, the validi-
ty and viability of the stipulation, we now
consider whether the District Court afore-
said apportioned the settlement funds in a
“just and reasonable manner” pursuant to
§ 44. We have not found, and the parties
have not presented us with, any controlling
Oklahoma decisions construing § 44 under
circumstances similar to those presented
here. Accordingly, the views of the federal
district judge in a diversity case, who is a
resident of the state where the controversy
arose, interpretive of a state’s laws, carry
extraordinary force on appeal where there
are no controlling state decisions providing
clear precedent. City of Aurora, Colorado,
v. Bechtel Corporation, 599 F.2d 382 (10th
Cir. 1979); Rasmussen Drilling, supra; Bez-
zi v. Hocker, 370 F.2d 533 (10th Cir. 1966).

[6] Findings of the trial court must be
upheld on appeal unless they are deter-
mined to be clearly erroneous. Francia v.
White, 594 F.2d 778 (10th Cir. 1979); Volis
v. Puritan Life Insurance Company, 548
F.2d 895 (10th Cir. 1977). A trial court’s
findings are not to be deemed clearly erro-
neous unless, on the entire record, we are
left with a definite and firm conviction that
a mistake has been made, Diggs v. Western
Electric Company, Inc., 587 F.2d 1070 (10th
Cir. 1978), and that a judgment cannot be
affirmed on any ground arising from the
record. Jaffke v. Dunham, 352 U.S. 280, 77
S.Ct. 307, 1 L.Ed.2d 314 (1957); Casto v.
Arkansas-Louisiana Gas Company, 597 F.2d
1323 (10th Cir. 1979).

Applying these standards, we hold that
the District Court’s apportionment of the
settlement proceeds was not clearly errone-
ous. The trial court presided over the trial
for five days and, as a result, was quite able
to determine that the settlement fund rep-
resented “about two-fifths of what might
have been obtained” and that, accordingly,
Employers was entitled to recover two-
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fifths, or 40 percent of the $63,664.64 ad-
vanced.

WE AFFIRM.
w
T

UNITED STATES of America,
Plaintiff-Appellee,

v

Rufus Jones COMOSONA,
Defendant-Appellant.

No. 79-1394.

United States Court of Appeals,
Tenth Circuit.

Submitted Jan. 8, 1980.
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Defendant was convicted in the United
States District Court for the District of
New Mexico, Howard C. Bratton, Chief
Judge, of committing involuntary man-
slaughter within the confines of an Indian
reservation, and he appealed. The Court of
Appeals held that delay of approximately
435 days between date of offense and date
of indictment did not violate due process
rights of defendant, who failed to present
any testimony that delay resulted from in-
tentional or purposeful conduct on behalf of
Government undertaking to gain a tactical
advantage and who failed to demonstrate
loss of witnesses or evidence or impairment
of their use at trial.

Affirmed.

1. Constitutional Law =265

Due process requires dismissal of an
indictment where a defendant is able to
demonstrate that delay in charging him
with a particular crime was product of de-
liberate action by law enforcement person-
nel designed to gain a tactical advantage
resulting in actual prejudice to defendant,

thereby depriving him of his right to a fair
trial. U.S.C.A.Const. Amends. 5, 14.

2. Indictment and Information ¢=144.2
Upon a prima facie showing of facts by
defendant that delay in charging him has
actually prejudiced his ability to defend,
and that such delay was intentionally or
purposely designed and pursued by Govern-
ment to gain some tactical advantage over
or to harass him, burden of going forward
with evidence shifts to Government and,
once Government presents evidence show-
ing that delay was not improperly motivat-
ed or justified, defendant then bears ulti-
mate burden of establishing Government'’s
due process violation by a preponderance of
evidence. U.S.C.A.Const. Amends. 5, 14.

3. Constitutional Law =257

Claims of deprivation of due process
rights require a specific showing of identifi-
able prejudice to the accused affecting his
substantial rights. U.S.C.A.Const. Amends.
5, 14.

4. Criminal Law ¢=1158(2)

Where an evidentiary hearing has been
conducted with respect to whether a de-
fendant’s substantial rights have been prej-
udiced by a preindictment delay, trial
court’s findings of fact will not be disturbed
unless clearly erroneous.

5. Constitutional Law &=265

Delay of approximately 435 days be-
tween date of offense and date of indict-
ment did not violate due process rights of
defendant, who failed to present any testi-
mony that delay resulted from intentional
or purposeful conduct on behalf of Govern-
ment undertaking to gain a tactical advan-
tage and who failed to demonstrate loss of
witnesses or evidence or impairment of
their use at trial. U.S.C.A.Const. Amend. 5.

6. Criminal Law =632

It is not necessary for district courts, in
determining pretrial motions, to provide de-
tailed findings of fact and conclusions of
law if essential basis of their decisions is
apparent. Fed.Rules Cr.Proc. Rule 12(¢e), 18
U.S.C.A.



