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Max Lee RISHELL, Curator of the person
and estate of Kathleen Lacey, an inca-
pacitated person, Plaintiff-Appellant,

V.

JANE PHILLIPS EPISCOPAL MEMORI-
AL MEDICAL CENTER; Jane Phillips
Episcopal Hospital, Inec., deing business
as Oklahoma Medical Correction Servie-
es, formerly known as Jane G. Phillips
Memorial Hospital, Inc., Defendants—
Appellees.

- No. 92-6326.

United States Court of Appeals, o
Tenth Cireuit.

Dec. 21, 1993‘.

Personal representative of incapacitated
person existing in -permanent vegetative
state brought action against hospital in which
incapacitated person was hospitalized at time
she made suicide attempt resulting in her
vegetative state, seeking damages for alleged
negligence. The United States District
Court for the Western District of Oklahoma,
H. Dale Cook, J., dismissed for lack of diver-
sity jurisdiction. Personal representative ap-
pealed. The Court of Appeals, John P.
Moore, Circuit Judge, held that: (1).incapaci-
tated person via aegis of her personal repre-
sentative was not incapable of changing her
domieile for purposes of diversity jurisdie-
tion, and (2) further proceedings were re-
quired in order to determine whether inca-
pacitated person had changed domicile.

Reversed and remanded.

1. Federal Courts €417

Diversity, as it affects jurisdiction, is
matter of federal, not state, law.

2. Federal Courts 417

Although federal principles would ' dic-
tate outcome in dispute over existence of
diversity jurisdiction, Court of Appeals could
utilize state law as aid to reaching proper
decision.

3. Federal Courts ¢=870

Decision as to existence of diversity jur-
isdiction was mixed question of law and fact
reviewed under clearly erroneous standard.

4. Federal Courts ¢=282

Incapacitated person existing in perma-
nent vegetative state was not incapable of
changing her domicile for purposes of diver-
sity jurisdiction but, rather, it was possible
for her to achieve change of domicile through
aegis of her personal representative.

5. Federal Courts ¢=317
-". Presumption that incompetent person is
unable to form intent to change domicile for

purposes of diversity jurisdiction is rebutta-
ble.
6. Federal Courts &=317

In. accordance with Restatement (Sec-
ond) of Conflict of Law § 23 comment f (188),
unless appointing court holds to contrary,
guardian of incompetent person will usually
have authority to shift location of incompe-
tent’s domicile for purpose of diversity juris-
dietion if change serves ward’s best interest.

7. Federal Courts &=317

For diversity jurisdiction purposes, if
best evidence available shows that incompe-
tent person likely will never be restored to
reason, law must allow another, vested with
legal authority, to determine domicile for
best interest of that person. '

8. Federal Courts =317

Further proceedings were required in
order to determine whether: incapacitated
person existing in permanent vegetative
state had changed domicile via her personal
representative for purposes of diversity juris-
diction; incapacitated person currently resid-
ed in institution able to care for her in state
other than that in which she lived at time of
injury resulting in vegetative state.

Larry Alan Tawwater, Lampkin, McCaf-
frey & Tawwater, Oklahoma City, OK (Ben
T. Lampkin and Jo L. Slama, with him on
the briefs), for plaintiff-appellant.

Karen L. Callahan, Barkley, Rodolf &
McCarthy, Tulsa, OK (Stephen J. Rodolf and
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Ann Makela Schneider, on the briefs), for
defendants-appellees.

Before LOGAN and MOORE, Circuit
Judges, and BROWN *, Senior District
Judge.

JOHN P. MOORE, Circuit Judge.

This case was initiated by the personal
representative of a person who, while hospi-
talized in the defendant institution, failed in
an attempt to end her own life. As a conse-
quence of injuries arising from her abortive
suicide, the person, Ms. Lacey, now exists in
a permanent vegetative state in an institution
in Louisiana specially able to care for her.
Imprisoned within her own body and. de-
prived of mental capacity to make even the
most insignificant decisions for herself, she
appears trapped in an artificial time warp
between Oklahoma, the state where she lived
at the time of her injury, and Louisiana, her
current and apparently permanent residence.
Her appeal presents the question of whether
the district court correctly determined be-
cause Ms. Lacey was incapable of forming an
intent she is unable to change her domicile
from Oklahoma to Louisiana, thus nullifying
diversity jurisdiction in this case.! We think
not, and reverse.

The operative facts are rather simple. Af-
ter a period of treatment following her inju-
ry, Ms. Lacey was moved to a special facility
in Louisiana which provides long-term care
for persons with brain injuries. Both parties
agree Ms. Lacey’s injury has left her mental-
ly incapacitated, unable to make decisions of
any kind, and her condition is presently re-
garded as irreversible. Prior to the filing of
this action, an interdiction proceeding was
filed in Ms. Lacey’s behalf in Louisiana, and
plaintiff, her brother-in-law, was appointed
curator of Ms. Lacey’s person and her es-
tate.?

Plaintiff brought this action seeking dam-
ages for defendant’s alleged negligence. De-
fendant moved to dismiss on the ground Ms.

* Honorable Wesley E. Brown, Senior District
Judge for the District of Kansas, sitting by desig-
nation.

1. For diversity purposes, the domicile of a legal
representative is that of the ward. 28 U.S.C.
§ 1332(c)(2).
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Lacey remains a domiciliary of Oklahoma;
therefore, the parties are not diverse. Plain-
tiff asserted Ms. Lacey is a domiciliary of
Louisiana because she is under the jurisdic-
tion of the Louisiana court and because plain-
tiff, as curator, and Ms. Lacey’s husband, as
undercurator, intended Louisiana to be her
permanent home. After consideration of the
arguments, the district court agreed with
defendant, holding Ms. Lacey could not have
changed her domicile because of her inability
to form intent.

Following entry of the order of dismissal,
plaintiff turned to the court in Louisiana
having jurisdiction over Ms. Lacey’s interdic-
tion. Apparently at plaintiff’s request, that
court entered an order stating, in part, Ms.
Lacey was a domiciliary of Louisiana and had
been for some time prior to the institution of
the federal action.

Plaintiff then moved the district court for
reconsideration, attaching a copy of the Loui-
siana court order, and asked the district
court to recognize the recitations in that
document. Believing the plaintiff was at-
tempting to “scurry about, obtaining orders
from state courts in an attempt to establish
federal jurisdiction,” the court refused to
give cognizance to the Louisiana order. This
appeal followed.

The conundrum presented to us is whether
a personal representative appointed under
court jurisdiction to act as the decision mak-
er for a person who has lost forever the
ability to make even the most insignificant
decisions for herself must be barred from
determining the location of the ward’s domi-
cile. Put another way, the question becomes
whether the incompetent person is capable of
achieving a change of domicile through the
aegis of her personal representative.

[1-31 The problem thus posited, we must
immediately recognize diversity, as it affects
jurisdiction, is a matter of federal and not
state law. Kantor v. Wellesley Galleries,

2. An interdiction is a proceeding akin to guard-
ianship or conservation.
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Ltd., 704 F.2d 1088, 1090 (9th Cir.1983); Sti-
fel v. Hopkins, 477 F.2d 1116, 1120 (6th
Cir.1973); Ziady v. Curley, 396 F.2d 873, 874
(4th Cir.1968); Wilson By and Through Wil-
son.v. Kimble, 573 F.Supp. 501, 503 (D.Colo.
1983). Thus, the ultimate determination in
this case must be made under the guidance
of federal principles. Even though federal
prineiples will dictate the outcome, however,
we can utilize state law as an aid to reaching
the proper decision. Rodriguez-Diaz v. Si-
erra~Martinez, 853 F.2d 1027, 1030 (1st Cir.
1988); Stifel, 477 F.2d at 1120. That deci-
sion is a mixed question of law and fact
reviewed under a clearly erroneous standard.
Crowley v. Glaze, 710 F.2d 676, 678 (10th
Cir.1983).

[4]1 The linchpin for the district court’s
judgment is Coppedge v. Clinton, 72 F.2d
531, 533 (10th Cir.1934), a case in which we
unequivocally held an incompetent person
presumptively lacks the capacity to change
domicile. .Indeed, that is a principle so well
grounded in federal common law that it may
be regarded as an aphorism.. Nonetheless,
the rule is not immutable.

[5]1 Looking behind the principle, one
perceives two points. - First, the presumption
of inability to form an ‘intent is rebuttable.
Id. Second, ‘the- principle rests upon the
notion the incompetent person’s right to de-
clare domicile must be suspended until rea-
son returns to avoid legal consequences that
may later harm the person’s best interest.
See 18B Charles A. Wright et al., Federal
Practice and Procedure § 3616 (2d ed. 1984).
As corollary to the general principle, we con-
clude when an incompetent person will never
regain reason, preserving the person’s right
to determine domicile in the future is but a
fietion. ' S

State courts have proceeded according to
this corollary. They have allowed legal rep-
resentatives of incompetent persons to
change the domiciles of their wards for -di-
verse beneficial purposes, but usually only
under court direction or because of a family
relationship between the representative and
the ward. See Hoyward v. Hayward, 65
Ind.App. 440, 115 N.E. 966, 973 (1917)
(guardian may proceed only under court or-
der to change an insane ward’s domicile be-

cause change would alter distribution = of
ward’s estate); Gibbs v. Berger, 59 A.D.2d
282, 399 N.Y.S.2d 304, 307 (1977) (conserva-
tor “who is a close and appropriate relative
with natural instinets of acting in the best
behalf of an incompetent” can change incom-
petent’s domicile without court order if done
in good faith and in the incompetent’s best
interest); In re Gray’s Estate, 119 Okl. 219,
250 P. 422, 423 (1926) (guardian can move
ward’s residence out of  state only with
court’s permission); Estate of Freeman v.
Department of Revenue, 11 Or.Tax. 219, 223,
1989 WL 23045 (Or.T.C.1989) (in Oregon,
guardian can change adult ward’s domicile
directly by court order or under court order
explicitly authorizing guardian to change
domicile).

[6] Another state court held the domicile
of an incompetent person changed by opera-
tion of law when her brother had moved her
from New York to New Jersey to receive
custodial care. In re Estate of Gillmore, 101
N.J.Super. 77, 243 A.2d 263, 270 (App.Div.),
cert. denied, 52 N.J. 175, 244 A.2d 304 (1968).
The court found for practical purposes the
incompetent person resided permanently in
New Jersey; maintained no other residence;
had severed ties with her former home; and
came to New Jersey to spend the remainider
of her life. These “unique” circumstances
led the court to conclude a change in domicile
had been effected. Moreover, the court held
additionally, as her duly qualified personal
representative ‘acting in good faith, the
brother had legal capacity to effect a change
in her domicile. Id. See also In re Kassler,
173 Misc. 856,19 N.Y.S.2d 266, 269 (Sup.Ct.
1940) (recognizing a change in domicile based
on the principle a guardian of an incompetent
person “acting in good faith” has the right to
permanently  change the ward’s domicile to
another jurisdiction unless the court having
control over the ward objects). Unless an
appointing court holds to the contrary, the
guardian of an incompetent person will usual-
ly have the authority to shift the location of
the- incompetent’s domicile if the change
serves the ward’s best interests. Restate-
ment (Second) of Conflict of Law § 23 emt. f
(1988). Finally, to resolve an .objection to
diversity jurisdiction, the District Court for
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the Southern District of New York has rec-
ognized the ability of a personal representa-
tive to change the. domicile of an incompetent
ward and denied dismissal. Love w.
Roosevelt Hospital, No. 92 Civ. 4211 (JSM),
1993 WL 190345 (S.D.N.Y. June 2, 1993).

In each of these cases, faced with the
question of the domicile of an incompetent
person, the court acted to achieve the best
interest of that person?® In each instance,
state law governs whether the substituted
intent of the ward is to be executed under
the limited and controlled authority of a per-
sonal representative or by operation of law.
Yet, the common principle is to permit anoth-
er person to make a decision for the incom-
petent whose best interests are at stake.

[71 If the best evidence available shows
the incompetent likely will never be restored
to reason, the law must allow another, vested
with legal authority, to determine domicile
for the best interests of that person. To
prohibit such determinations is to leave the
incompetent in a never-ending limbo where
the presumption against changing domicile
becomes more important than the interests
of the person the presumption was designed
to protect.

[8] This case presents a situation ripe for
consideration of that principle. Plaintiff al-
leges Ms. Lacey’s present condition is per-
manent, which defendant apparently con-
cedes. It is the expressed intent of both her
husband and brother-in-law that Ms. Lacey’s

3. Other courts have concluded the best interests
of the incompetent required domicile to remain
unchanged until the person was restored to rea-
son. See In re Webber’s Will, 187 Misc. 674, 64
N.Y.S.2d 281, 285 (Sup.Ct.1946) (change of dom-
icile affects so many civil and property rights
that a personal representative of an incompetent
should not be able to change domicile).

4., In fairness to the district court, we must note
counsel did not completely frame the issues in
the first instance. Indeed, it has fallen upon us
to sort out the factors which must govern here.

5. A curious dichotomy exists because from the
documents in our record it is not clear why the
Louisiana court concluded Ms. Lacey is domi-
ciled in Louisiana. Under Louisiana law, once
an interdiction has been commenced and a cura-
tor appointed for an adult interdict, the domicile
of the interdict is effected by operation of law.
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current hospitalization be permanent and
that Ms. Lacey remain in Louisiana so she
may obtain benefits from that state. Noth-
ing in the record suggests Ms. Lacey will
ever return to Oklahoma, nor has defendant
produced any evidence implying Ms. Lacey
was moved to Louisiana simply to create
diversity of citizenship.

We believe, therefore, the district court
plainly erred by acting too hastily in reject-
ing plaintiff’s claim of changed domicile. Un-
fortunately, the court, apparently -believing
the Coppedge presumption is inflexible, gave
no consideration to whether it could be re-
butted in this case. Because Ms. Lacey like-
ly will remain institutionalized for the rest of
her life, consideration must be given to plain-
tiff’s capacity to change her domicile for her
own best interests. At this juncture, howev-
er, such a judgment is premature.

The district court must permit a full devel-
opment of all the facts before making a de-
termination of jurisdiction.* Most critical to
the paradigm we havé posed is the best
interest of Ms. Lacey. Additionally, because
the issue was not presented to us, the distriet
court should determine whether her domicile
was changed by operation of the Louisiana
code’ Thereafter armed with all the facts,
appropriate state law, and the principles we
have articulated here, the district court will
be able to make an informed determination
of whether diversity exists. Accordingly, the
judgment of the district court is RE-

See La.Civ.Code Ann. art. 39 (West 1993) (“TA]
person of full age, under interdiction, has his
domicile with his curator.”). While the appar-
ently automatic effect of this provision negates
the district court’s concern plaintiff was attempt-
ing to create federal jurisdiction when none ex-
isted, it poses a curiosity because plaintiff is a
domiciliary of the State of Missouri. The curiosi-
ty exists because for the purpose of diversity “the
legal representative of ... an incompetent shall
be deemed to be a citizen only of the same State
as the ... incompetent.” 28 U.S.C. § 1332(c)(2).
Therefore, a conflict arises over which is the
correct state of domicile for the purpose of feder-
al diversity jurisdiction. The conflict, however,
is only academic here.. Whether Ms. Lacey is a
domiciliary of Missouri because that is her cura-
tor’'s domicile, or plaintiff is a domiciliary of
Louisiana because that is the domicile of his
ward, is insignificant because there is diversity in
either case.
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VERSED and the cause REMANDED for
further proceedings.

w
Q E KEY NUMBER SYSTEM
T

Eugenio Lopez RODRIGUEZ,
Petitioner—Appellant,

v.

STATE OF NEW MEXICO,
Respondent-Appellee.

No. 93-2128.

United States Court of Appeals,
Tenth Circuit.

Deec. 27, 1993.

Defendant filed a petition for habeas
corpus relief, claiming that a prosecutor
breached a promise made in guilty plea nego-
tiations. The United States District Court
for the District of New Mexico, C. Leroy
Hansen, J., denied the petition. Defendant
appealed. The Court of Appeals held that a
prosecutor’s alleged promise, undisclosed on
the record of the plea proceedings, of an
unsupervised conjugal visit was not material
to the plea agreement and, thus, any breach
of the promise did not render the plea invol-
untary. ’

Affirmed.

1. Criminal Law &=273.1(2)

Only breaches of material promises
made by prosecutors during plea negotia-
tions will allow court to conclude that plea
was involuntarily induced and, thus, constitu-
tionally infirm.

2. Criminal Law ¢=273.1(2)
Terms of plea agreement and their rela-
tive materiality are evaluated by objective

* After examining the briefs and appellate record,
this panel has determined unanimously that oral
argument would not materially assist the deter-

standard when defendant claims that plea
was involuntarily induced. ’

3. Criminal Law ©=273.1(2)

Prosecutor’s alleged promise, undis-
closed on record of plea proceedings, of unsu-
pervised conjugal visit was not material to
plea agreement and, thus, any breach of
promise did not render plea involuntary.

Richard J. Knowles, Albuquerque, NM, for
petitioner-appellant.

Margaret McLean, Asst. Atty. Gen., and
Tom Udall, Atty. Gen., Santa Fe, NM, for
respondent-appellee.

Before TACHA, BALDOCK and KELLY,
Circuit Judges.*

PER CURIAM.

Petitioner-appellant Eugenio Lopez Rodri-
guez appeals from the district court’s denial
of his request for an evidentiary hearing and
subsequent dismissal of his habeas corpus
petition, 28 U.S.C. § 2254. OQur jurisdiction
arises under 28 U.S.C. §§ 1291 & 2253, and
we affirm.

[1-3] In an attempt to collaterally attack
the presumptive voluntariness of his plea, see
Blackledge v. Allison, 481 U.S. 63, 74, 97
S.Ct. 1621, 1629, 52 L..Ed.2d 136 (1977), Mr.
Lopez asserts by affidavit that the govern-
ment breached a promise, undisclosed on the
record of the plea proceedings, of an unsu-
pervised conjugal visit. Although promises
made by prosecuting attorneys “must be ful-
filled to maintain the integrity of the plea,”
United States v. Hand, 913 F.2d 854, 856
(10th Cir.1990) (citing Santobello v. New
York, 404 U.S. 257, 262, 92 S.Ct. 495, 499, 30
L.Ed.2d 427 (1971)), only breaches of materi-
al promises will allow a court to conclude that
a plea was involuntarily. induced and thus
constitutionally infirm. United States v. Pol-
lard, 959 F.2d 1011, 1028 (D.C.Cir.), cert.
denied, —— U.8. ——, 1183 S.Ct. 322, 121
L.Ed2d 242 (1992). As in contract, the
terms of a plea agreement and their relative

mination of this appeal. See Fed.R.App.P. 34(a);
10th Cir.R. 34.1.9. The cause therefore is or-
. dered submitted without oral argument.



