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and DNA testing.’® Should this Court deter-
mine that controverted, previously unre-
solved factual issues material to the legality
of the applicant’s confinement may exist, we
may issue any orders necessary to facilitate
post-conviction review.l” We have reviewed
the ‘materials presented in support of this
request, and find that LaFevers is not enti-
tled to an evidentiary hearing. .

We have carefully reviewed LaFevers’ ap-
plications for post-conviction relief and an
evidentiary hearing, and find that LaFevers
is not entitled to relief. The Application for
Post-Conviction Relief and Application for an
Evidentiary Hearing are DENIED.

STRUBHAR, V.P.J., and LANE and
JOHNSON, JJ., concur.

LUMPKIN, J., concurs in result.

LUMPKIN, Judge, concurring in result:

I concur, based on stare decisis, in the
discussion dealing with ineffective counsel.
See Walker v. State, 933 P.2d 327, 341
(Lumpkin, J., concur in results). I also write
separately to further discuss briefly the so-
called first “prong” of the test this Court
uses for ineffective counsel in post-conviction
proceedings.

This case, together with the other cases
applying the Walker methodology, graphical-
ly illustrates the point I made in Walker.
Simply requiring a petitioner show “appellate
counsel actually committed the act which
gave rise to the ineffective assistance allega-
tion,” Walker at 333, is in reality—at least on
the surface—no requirement at all, and does
nothing to differentiate one case from anoth-
er. As I do not believe this Court actually
committed time and resources toward the
formulation of a test, the first part of which
is essentially worthless, I must conclude
there is more to this first “prong” than meets
the eye. There must be more of a require-
ment to satisfy the prong than merely allow-
ing post-conviction counsel to raise it in the
brief.! For instance, the prong would have
more meaning if a petitioner were required
to show, in connection with the ineffective

16. Application for Evidentiary Hearing, filed
June 27, 1996.

17. 22 0.S.Supp.1995, § 1089(D)(3).
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counsel allegation, that some objective factor
external to the defense prevented counsel
from raising the claim in the direct appeal or
in a timely motion for new trial. See e.g,
McCleskey v. Zant, 499 U.S. 467, 111 S.Ct.
1454, 113 L.Ed.2d 517 (1991); Murray ».
Carrier, 477 U.S. 478, 106 S.Ct. 2639, 91
L.Ed.2d 397 (1986).

I need not get into an extensive discussion
at this point. Suffice it to say here that, as
more cases are presented to this Court, it
may become ~necessary to elucidate with
more precision exactly what requirements
must be met to satisfy the first prong of this
new test.
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Patient brought medical malpractice ac-
tion against hospital and physician. After

1. We require citation of authority and specific
references to the record to successfully raise an
issue on appeal in all other cases or it is waived.
The same should be required here.
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District Court, Tulsa County, held that venue
did not lie there and transferred case, the
District Court, Rogers County, Dynda Post,
J., dismissed case on basis of improper ven-
ue. Patient appealed. The Court of Ap-
peals, Garrett, J., held that: (1) venue was
proper in any county where physician could
be summoned, and (2) Tulsa County trial
court had authority to.transfer case to county
of proper venue.

Reversed and remanded. -

1. Venue €=8.2, 29

Action against hospital and physician
could be brought in any county where physi-
cisn could be summoned, and did not have to
be brought in county where hospital’s princi-
pal office was situated and where alleged
malpractice  occurred. 12" OklL.St.Ann.
§8 134, 139, 154. ‘

2. Venue €60

Trial court in county of improper venue
had authority to transfer case to county in
which venue lay.

" Appeal from the District Court of Rogers
County, Oklahoma; Honorable Dynda Post,
Judge.

REVERSED AND REMANDED.
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MEMORANDUM OPINION
GARRETT, Judge:
Kathleen Lacey was admitted to Jane Phil-
lips Episcopal Hospital (Hospital). While
she was there as a patient, she attempted to

hang herself. - As a result, she allegedly suf-
fered injuries which left her permanently
disabled and dependent on constant medical
care. Max Lee Rishell, curator of her per-
son and estate, her husband, Ralph Lacey,
and her children, Jeffrey Ralph Lacey, Ben-
jamin Jay Lacey and, Catherine Lacey (col-
lectively, Appellants) sued Hospital, Jane
Phillips Episcopal Memorial Medical Center
and Charles Wellshear, M.D. (collectively,
Appellees). The action was filed in Tulsa
County alleging medical negligence on Appel-
lees’ part and seeking damages. Hospital is
in Washington County, Oklahoma. Dr.
Wellshear resides in Washington County.
He practices medicine and maintains offices
in Washington County and in Rogers County,
Oklahoma.

Summons was served on Hospital in Wash-
ington County where its principal office is
situated. Summons was personally served
on Dr. Wellshear in Rogers County. Appel-
lees appeared specially and moved to dismiss
the action based on improper venue. The
District Court of Tulsa County correctly held
that venue did not lie in Tulsa County but
that venue would be proper in Rogers Coun-
ty. An order was entered transferring the
case to the Rogers County District Court.
Again, in Rogers County, Appellees appéared
specially and moved to dismiss on the ground
that venue was not proper in Rogers County
or, in the alternative, the case should be
transferred to Washington County because of
forum non conveniens. The case was dis-
missed without prejudice on the basis of im-
proper venue. : :

[1] Appellants contend the court erred in
holding venue was not proper in Rogers
County and by dismissing the action. They
rely on 12 0.8.1991 § 139, Pribram v. Fouts,
736 P.2d 513 (0kl.1987), and numerous other
cases. Appellees contend the only proper
venue is in Washington County, and the Tul-
sa County District Court lacked power to
transfer the action because it was not rightly
brought there in the first place. In the
alternative, Appellees contend venue is im-
proper in Rogers County and even if it was
proper for the case to be transferred, one of
the courts should have transferred it to
Washington County: Appellees rely on 12
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0.5.1991 §§ 134, 139, 154 and numerous
court decisions.

12 0.5.1991 § 134 is as follows:

An action, other than one of those men-
tioned in first three sections of this article,
against a corporation created by the laws
of this state, may be brought in the county
in which it is situated, or has its principal
office or place of business, or in which any
of the principal officers thereof may reside,
or be summoned, or in the county where
the cause of action or some part thereof
arose, or in any county where a codefend-
ant of such corporation created by the
lows of this state may properly be sued.
(Emphasis supplied.)
In contending this statute provides that the
action against Hospital may only be brought
in Washington County where its principal
office or place of business is located, Appel-
lees fail to consider the emphasized portion
of the above quoted § 134 and the facts of
this case. This contention is rejected.

Both parties rely on 12 0.5.1991 § 139. It
provides:
Every other action must be brought in the
county in which the defendant or some one
of the defendants resides or resided at the
time the claim arose, or may be swm-
moned; except claims against makers of
notes, claims, or other indebtedness which
have been assigned, sold or transferred by
cor from the original payee or obligee,
which claims against such original maker
of such notes, claims or indebtedness can
only be brought in the county in which the
said make of such note, claim or indebted-
ness or some one of the original makers of
such note, claim or indebtedness resides.
Provided, however, this section shall not in
any way change or limit Section 4671 of
the Revised Laws of Oklahoma, 1910.
. (Emphasis supplied.)

Appellants contend that Dr. Wellshear
maintains offices, practices medicine, and
was personally served in Rogers County,
therefore venue is proper there under § 139.
They rely on Bingham v. Williams, 264 P.2d
751 (Ok1.1953):

It is well settled law that a suit against two
or more joint tortfeasors may be prosecut-
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ed in any county in which service may be

had on any one of them and that the others

may be joined;

In contrast, Appellees contend § 139 con-
trols, but is modified by 12 0.8.1991 § 154
which provides:

Where the action is rightly brought in any

county, a summons shall be issued to any

other county against one or more of the
defendants, at the plaintiff’s request.

This is a transitory action. The applicable
statutes simply do not require it to be
brought where the event occurred. We
agree with Appellants that the action could
be brought in any county where Dr. Wellsh-
ear “may be summoned”. Since he was per-
sonally served with summons in Rogers
County, venue lies there, as far as he is
concerned. Since Hospital [an Oklahoma
corporation] has a codefendant [Dr. Wellsh-
ear] who could be properly sued in Rogers
County, then § 134 specifically authorizes it
to be sued in that county.

[2] The remaining issue relates to the
power, or lack thereof, of the District Court
of Tulsa County to transfer the case to Rog-
ers County. This query has been answered
by the Supreme Court. See Pribram v.
Fouts, 736 P.2d 513 (OkL.1987), supra. The
Pribram Court, in a case very similar to the
one being considered, held that the power
existed. In consideration of that decision, we
hold the order of the District Court of Tulsa
County transferring this case to Rogers
County was a valid order.

We decline to express any opinion as to
whether the case should be transferred to
Washington County pursuant to the doctrine
of forum non conveniens. That issue was not
the basis of the order appealed and this
Opinion does not decide it.

The order of dismissal is vacated. This
case is reversed and remanded for such pro-
ceedings as are proper. REVERSED AND
REMANDED. -

CARL B. JONES, P.J., and ADAMS,
V.C.J., concur.
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