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“Mr. Penrod has had no participation this
review period and shows no interest in ob-
taining a position in either of these areas.”
(Id.) Even though the conditions in Living
Unit II were more restrictive than those
imposed upon the general population, it of-
fered inmates all of the same privileges as
the general population inmates. Further-
more, “administrative segregation is the sort
of confinement that inmates should reason-
ably anticipate receiving at some point in
their incarceration.” Hewitt, 459 U.S. at 468,
103 S.Ct. at 870. Prison officials were within
their authority to limit the movement of
unassigned prisoners, particularly in light of
the security problems at the Limon facility.
See Sandin, — U.S. at , 115 S.Ct. at
2299 (federal courts must “afford appropriate
deference and flexibility to state officials try-
ing to manage a volatile environment”). The
administrative segregation regime plaintiff
was subjected to as a result of legitimate
security concerns did not impose an atypical
and significant hardship on the inmate in
relation to the ordinary incidents of prison.
Thus, plaintiffs due process claim lacked
merit because the prison regulations did not
create a liberty interest.

VII. Employment Discrimination

[17] Plaintiff claims that he was subject-
ed to employment discrimination by being
placed in Living Unit II. He claims that
employment opportunities were made avail-
able to the general prison population, but not
to Living Unit IT inmates. The defendants
dispute this claim. Nevertheless, it is merit-
less because a state has no constitutional
obligation to provide an inmate with employ-
ment, even if a statute or regulation creates
such an interest. We have previously held
that prisoners do not have a constitutional
right to employment absent a regulation enti-
tling prisoners to employment. Templeman
v. Gunter, 16 F.3d 367, 370 (10th Cir.1994).
Our holding in Templeman was modified by
Sandin, however, in:that prison regulations
entitling prisoners to work do not create a
constitutional liberty interest because a deni-
al of employment opportunities to an inmate
does not impose an “atypical and significant
hardship on the inmate in relation to the

“drenas indispensable parties.

ordinary incidents of prison life.” Sandin,

— U.S. at —— 115 S.Ct. at 2300.

The judgment of the United States District
Court for the District of Colorado is AF-
FIRMED: in part, REVERSED in part and
REMANDED.
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Following remand in medical malprac-
tice action brought by curator for incapacitat-
ed patient, 12 F.3d 171, the United States
District Court for the Northern Distriet of
Oklahoma, Thomas R. Brett, J., dismissed
for failure to join patient’s husband and chil-
Plaintiff ap-
pealed. The Court of Appeals, Seymour,
Chief Judge, held that: (1) law of the case
doctrine did not prevent consideration of in-
dispensable party issue, but (2) husband and
children were not indispensable parties.

Reversed and remanded.
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1. Federal Courts =950

Law of the case doctrine did not bar
district court from considering on remand
issue of whether plaintiff had failed to join
indispensable parties, even though issue was
raised in defendants’ motion before appellate
court; fact that issue was raised did not alone
require imputation of implicit determination
of issue, and defendants’ motion was sum-
marily denied without discussion.

2. Federal Courts =950

Law of the case applies to issues that
are resolved implicitly as well as to those
decided explicitly; although not exhaustive,
three circumstances in which issue will be
considered implicitly decided arise when (1)
resolution of the issue was a necessary step
in resolving the earlier appeal, (2) resolution
of the issue would abrogate the prior decision
and so must have been considered in the
prior appeal, and (3) the issue is so closely
related to the earlier appeal its resolution
involves no additional consideration and so
might have been resolved but unstated.

3. Federal Courts €817

District court’s decision as to whether a
party is indispensable is reviewed for an
abuse of discretion; in conducting such re-
view, appellate court must consider whether
decision maker failed to consider a relevant
factor, whether he or she relied on an im-
proper factor, and whether the reasons given
reasonably support the conclusion.

4. Federal Civil Procedure ¢=203

Standards for assessing whether an ab-
sent party is indispensable are to be applied
in a practical and pragmatic but equitable
manner. Fed.Rules Civ.Proc.Rule 19, 28
U.S.CAA.

5. Federal Civil Procedure ¢=1825

Party moving for dismissal based on fail-
ure to join indispensable party bears burden
of persuasion. Fed.Rules Civ.Proc.Rule 19,
28 U.S.C.A.

6. Federal Civil Procedure €203, 1747
Determining whether an absent party is
indispensable requires a two-part analysis:
court must first determine whether the party
is necessary to the suit and must therefore
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be joined if joinder is feasible and, if the
absent party is necessary but cannot be
joined, the court must then determine wheth-
er the party is indispensable such that suit
must be dismissed due to failure to join
party. Fed.Rules Civ.Proc.Rule 19(z, b), 28
US.CA. '

7. Federal Civil Procedure =202

Three factors must be assessed in deter-
mining whether party is necessary party: (1)
whether complete relief would be available to
the parties already in the suit, (2) whether
the absent party has an interest related to
the suit which as a practical matter would be
impaired, and (3) whether a party already in
the suit would be subjected to a substantial
risk of multiple or inconsistent obligations.
Fed.Rules Civ.Proc.Rule 19(a), 28 U.S.C.A.

8. Federal Civil Procedure ¢=211, 1748

For purpose of motion to dismiss medi-
cal malpractice action brought by curator for
incapacitated patient, interests of patient’s
husband and children would not be impaired
such that they had to be considered neces-
sary parties; while state law provided that
husband’s interest in recovering damages for
loss of consortium (and presumably the chil-
dren’s interest with regard to loss of parental
consortium) was derivative of patient’s recov-
ery, and husband thus would be barred in
state court action by adverse determination
in federal court, curator could adequately
protect husband’s interest in pursuing suit on
behalf of patient. Fed.Rules Civ.Proc.Rule
19(a), 28 US.C.A.

9. Federal Civil Procedure €=1747

In context of motion to dismiss for fail-
ure to join indispensable parties, if, as a
practical matter, the interests of absent par-
ties will be adequately represented, their in-
terests will not be impaired and a waiver
agreeing to drop state court claim becomes a
mere technicality and is not required. Fed.
Rules Civ.Proc.Rule 19(a), 28 U.S.C.A.

10. Federal Civil Procedure =211
Incapacitated patient’s husband and chil-
dren were not indispensable parties in medi-
cal malpractice action brought by patient’s
curator, notwithstanding that curator had ad-
equate remedy available in state court; as
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plaintiff, curator had interest recognized by
federal law in forum of his choice, and such
interest was not outweighed by interests of
absent parties, defendants, or the judicial
system. Fed.Rules Civ.Proc.Rule 19(a), 28
U.S.CA.

11. Federal Civil Procedure €203

Determining whether an absent party is
indispensable requires a court to consider:
(1) to what extent a judgment rendered in
the person’s absence might be prejudicial to
the person or those already parties; (2) the
extent to which, by protective provisions in
the judgment, by the shaping of relief, or
other measures, the prejudice can be less-
ened or avoided; (3) whether a judgment
rendered in the person’s absence will be ade-
quate; and (4) whether the plaintiff will have
an adequate remedy if the action is dismissed
for nonjoinder. Fed.Rules Civ.Proc.Rule
19(b), 28 U.S.C.A.

12. Federal Civil Procedure ¢=1747

Availability of an alternative forum is
primarily of negative significance under join-
der rule, i.e., while absence of an alternative
forum would weigh heavily, if not conclusive-
ly, against dismissal, the existence of another
forum would not have as significant an im-
pact in favor of dismissal; therefore, courts
do not view the availability of an alternative
remedy, standing alone, as a sufficient reason
for deciding that the action should not pro-
ceed among the parties before the court, and
some additional interest of either the absent
party, the other properly joined parties or
entities, or the judicial system must also be
present, and judicial economy and conve-
nience do not in themselves provide adequate
grounds for dismissal. Fed.Rules Civ.Proc.
Rule 19, 28 U.S.C.A.
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SEYMOUR, Chief Judge.

This case is before us a second time for
review of a pretrial ruling. In the previous
appeal, we reversed the district court’s deter-
mination that diversity jurisdiction was lack-
ing and remanded for further proceedings on
the jurisdictional issue. Rishell v. Jane Phil-
lips Episcopal Memorial Medical Ctr., 12
F.3d 171 (10th Cir.1993). On remand the
district court overruled defendants’ motion to
dismiss for lack of diversity jurisdiction, but
dismissed the action under Fed.R.Civ.P. 19
for failure to join indispensable parties.
Plaintiff again appeals and we reverse.

I

Plaintiff Max Lee Rishell is the curator of
the person and estate of Kathleen Lacey.
Mrs. Lacey exists in a permanent vegetative
state as a result of her failed attempt to
commit suicide while she was hospitalized in
defendant institution and under the care of
defendant Dr. Charles Wellshear. Mr. Ri-
shell brought this negligence action to recov-
er damages resulting from Mrs. Lacey’s inju-
ries.

This case has already had a tortuous pro-
cedural history. It was originally filed in the
Western District of Oklahoma. After that
court dismissed for lack of diversity jurisdic-
tion, Mr. Rishell filed this appeal and, togeth-
er with Mrs. Lacey’s husband and children,
also filed an action in state court to prevent
perceived  statute-of-limitations problems.
Defendants filed a motion with this court to
dismiss the appeal, arguing for the first time
that Mrs. Lacey’s husband and children are
indispensable parties whose joinder would
destroy diversity jurisdiction. We summari-
ly denied the motion and directed the parties
to proceed with the oral argument scheduled
some ten days later. After we reversed and
remanded, defendants moved in district court
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to dismiss for failure to join indispensable
parties. While this motion was pending, the
court transferred the action to the Northern
District of Oklahoma, which granted the mo-
tion.

In this appeal, Mr. Rishell contends that
this court’s order denying defendants’ motion
to dismiss for lack of indispensable parties
constitutes the law of the ease, and that the
district court therefore had no authority to
consider the merits of that issue. Mr. Ri-
shell argues in the alternative that Mrs. La-
cey’s husband and children are not indispens-
able parties and that the lower court abused
its discretion in holding to the contrary. We
conclude that the doctrine of the law of the
case does not apply in the circumstances
here. We further hold, however, that Mrs.
Lacey’s husband and children are not indis-
pensable parties. Accordingly, we again re-
verse and remand for further proceedings.

II

[1] We first address and reject Mr. Ri-
shell’s assertion that the distriet court was
preciuded by the law of the case from consid-
ering the indispensable party issue. As we
have noted, defendants’ motion filed in this
court seeking dismissal for failure to join
indispensable parties was summarily denied
without discussion. “Law of the case princi-
ples do ‘not bar a distriet court from acting
unless an appellate decision has issued on the
merits of the claim sought to be precluded.””
Wilmer v. Board of County Comm’rs, 69
F.3d 406, 409 (10th Cir.1995) (quoting United
States v. Caterino, 29 F.3d 1390, 1395 (9th
Cir.1994)).

[2] Mr. Rishell correctly argues that law
of the case applies to issues that are resolved
implicitly as well as to those decided explicit-
ly. We have articulated three circumstances
in which an issue will be considered implicitly
decided for purposes of the law of the case.
See Guidry v. Sheet Metal Workers Local
No. 9, 10 F.3d 700, 707 (10th Cir.1998), modi-
fied on other grounds, 39 F.3d 1078 (10th
Cir.1994), cert. demied, — U.S. , 115

1. In rejecting Mr. Rishell’'s argument on this
issue, the district court pointed to the fact that
defendants’ motion was filed less than two weeks
before oral argument was scheduled. The court
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S.Ct. 1691, 131 L.Ed.2d 556 (1995).

doctrine applies when:
(1) resolution of the issue was a necessary
step in resolving the earlier appeal; (2)
resolution of the issue would abrogate the
prior decision and so must have been con-
sidered in the prior appeal; and (8) the
issue is so closely related to the earlier
appeal its resolution involves no additional
consideration and so might have been re-
solved but unstated.

Id. The district court determined that our
summary denial did not fall within any of
these circumstances and that we therefore
did not implicitly decide the indispensable
party issue.!

Mr. Rishell does not argue that the distriet
court applied these factors incorrectly. He
contends instead that our summary denial
implicitly decided the issue because it was
presented in the motion we denied. Al-
though we acknowledge that the three fac-
tors set out above are not exhaustive, see id.
at 707 n. 5, we nevertheless rejected an
analogous argument in Wilmer. There the
defendant argued that because a eourt must
always satisfy itself of its jurisdiction, a deci-
sion on the merits is an implicit ruling that
Jjurisdiction is present. We disagreed, hold-
ing that even though the jurisdictional issue
had been recognized by the dissenting opin-
ion, “such a theoretical consideration should
not be confused with the implicit but actual
determination necessary to invoke the law of
the case doctrine.” Wilmer, 69 F.3d at 409
(emphasis in original). Here, as in Wilmer,
the fact that a court of appeals should raise
the issue of indispensable parties sua sponte
does not in and of itself require the imputa-
tion of an implicit determination of the issue.
We conclude that the district court was not
barred from addressing the indispensable
party issue on remand, and we therefore turn

The

to the merits of that issue.
11
[3-5]1 “We review a district court’s deci-

sion as to whether a party is indispensable

concluded that this “eleventh hour’” motion was
not well received on the basis of timing rather
than on the basis of substance.
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for an abuse of discretion.” Resolution
Trust Corp. v. Stone, 998 F.2d 1534, 1549
(10th Cir.1993). In so doing, we “must con-
sider ‘whether the decision maker failed to
consider a relevant factor, whether he for
she] relied on an improper factor, and wheth-
er the reasons given reasonably support the
conclusion.” ”  Kickapoo Tribe of Indians in
Kansas v Babbitt, 43 F.3d 1491, 1497
(D.C.Cir.1995)(quoting  Jokmson v. United
States, 398 A.2d 354, 365 (D.C.1979)) (altera-
tion in original). The standards set out in
Rule 19 for assessing whether an absent
party is indispensable are to be applied “in a
practical and pragmatic but equitable man-
ner.” Francis Oil & Gas, Inc. v. Exxon
Corp., 661 F.2d 873, 878 (10th Cir.1981). See
also Provident Tradesmens Bank & Trust
Co. v. Paiterson, 390 U.S. 102, 10607, 88
S.Ct. 733, 736-37, 19 L.Ed.2d 936 (1968).
“The moving party has the burden of persua-
sion in arguing for dismissal.” Makah Indi-
an Tribe v. Verity, 910 F.2d 555, 558 (9th
Cir.1990).

[6]1 Determining whether an absent party
is indispensable requires a two-part analysis.
See id.; Francis Oil & Gas, 661 F.2d at 877—
78. The court must first determine under
Rule 19(a) whether the party is necessary to
the suit and must therefore be joined if
joinder is feasible. If the absent party is
necessary but cannot be joined, the court
must then determine under Rule 19(b)
whether the party is indispensable. If so,
the suit must be dismissed.

2. Rule 19(a) provides in pertinent part:

A person who is subject to service of process
and whose joinder will not deprive the court of
jurisdiction over the subject matter of the ac-
tion shall be joined as a party in the action if
(1) in the person’s absence complete relief can-
not be accorded among those already parties,
or (2) the person claims an interest relating to
the subject of the action and is so situated that
the disposition of the action in the person’s
absence may (i) as a practical matter impair or
impede the person’s ability to protect that in-
terest or (ii) leave any of the persons already
parties subject to a substantia] risk of incurring
double, multiple, or otherwise inconsistent ob-
ligations by reason of the claimed interest.
Fed.R.Civ.P 19(a). We consider parts 2(i) and
2(ii) separately in our analysis.

3. The district court relied on Aguilar v. Los Ange-
les County, 751 F.2d 1089 (9th Cir.1985), and

[7] Whether Mrs. Lacey’s husband and
children are necessary parties under Rule
19(a) requires assessment of three factors.
The court must consider (1) whether eom-
plete relief would be available to the parties
already in the suit, (2) whether the absent
party has an interest related to the suit
which as a practical matter would be im-
paired, and (3) whether a party already in
the suit would be subjected to a substantial
risk of multiple or inconsistent obligations.*
In ruling that the absent parfies here are
necessary, the district court concluded that a
disposition in this action might impair or
impede their ability to protect their own
interests. See Aplt.App. vol. III, at 59432

[81 We are not convinced that, as a prac-
tical matter, the interests of the absent par-
ties will be impaired by this suit. It is true
that under Oklahoma law the interest of the
husband in recovering damages for loss of
consortium arising from injuries to his wife is
derivative of the wife’s right to recover, and
that the husband would therefore be barred
in the state court action by an adverse deter-
mination here. See Laws v. Fisher, 513 P.2d
876 (0kla.1973).4 However, the prejudice to
the relevant party’s interest “may be mini-
mized if the absent party is adequately rep-
resented in the suit.” Makah Indian Tribe,
910 F.2d at 558. See also Wichita & Affiliat-
ed Tribes of Oklahoma v. Hodel, 788 F.2d
765, T74-75 (D.C.Cir.1986); Heckman .
United States, 224 U.S. 413, 444-45, 32 S.Ct.
424, 434, 56 L.Ed. 820 (1912); 3A James

Lopez v. Martin Luther King, Jr. Hosp., 97 F.R.D.
24 (C.D.Cal.1983), in finding prejudice to the
absent parties. To the extent that those cases are
contrary to the authorities and analysis we have
set out in the text on this issue, we do not find
them persuasive. Indeed, the dissenting opinion
in Aguilar is more convincing and in keeping
with the weight of authority.

4. The Oklahoma courts have consistently de-
scribed a spouse’s loss of consortium as a deriva-
tive interest. See, e.g., Walker v. City of Moore,
836 P.2d 1289, 1292 n. 4 (Okla.1992). Those
courts have also held that children may maintain
a cause of action for loss of parental consortium
which contains many of the same elements that
make up the spousal claim. See Williams v.
Hook, 804 P.2d 1131, 1132 n. 1 (Okla.1990).
Although the Oklahoma courts have not directly
addressed the issue, we presume that the chil-
dren’s claim is derivative as well.
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Moore, Moore’s Federal Practice 119.07[2.—
1], at 19-106 (2d ed. 1995) (“the fact that the
absent person may be bound by the judg-
ment does not of itself require his joinder if
his interests are fully represented by parties
present”).

[9] Mr. Rishell, as Mrs. Lacey’s curator,
has an interest in establishing a right to
recover for her injuries that is virtually iden-
tical to the interest of her husband and chil-
dren in establishing their derivative claim.
Indeed, Mr. Rishell presented an affidavit to
the district court executed by Mr. Lacey in
which Mr. Lacey acknowledges and agrees to
the likely impairment of his interest and that
of the children. The district court diseount-
ed the affidavit because Mr. Lacey had not
signed a waiver agreeing to drop the state
court claim, relying on Saratoga Dev. Corp.
v. United States, T77 F.Supp. 29 (D.D.C.
1991). The court’s reliance upon Saratoga
was unwarranted in two regards. First, the
court in that case did not require a waiver;
the court merely observed that the execution
of a waiver eliminated any possible prejudice.
Id. at 34. Second and more significantly, in
requiring a written waiver here the district
court applied a mechanical approach rather
than assessing the circumstances pragmati-
cally. If, as a practical matter, the interests
of the absent parties will be adequately rep-
resented, their interests will not be impaired
and a waiver becomes a mere technicality.?
Consequently, we are not persuaded defen-
dants carried their burden of persuasion on
the necessary party issue.

[10,11] Even assuming they did, howev-
er, we do not agree with the district court
that the absent parties are indispensable un-
der Rule 19(b). Determining whether an

5. The district court did not directly address the
affidavit in the context of assessing prejudice to
defendants. As we discuss in reviewing the
court’s Rule 19(b) analysis, however, the court
was clearly concerned with prejudice to the de-
fendants arising from their need to defend two
suits, and accordingly gave primary emphasis to
the judicial economy of deciding all claims in
one action. As we set out in text, this concern
cannot be made dispositive under the circum-
stances here.
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absent party is indispensable requires a
court to consider:

first, to what extent a judgment rendered
in the person’s absence might be prejudi-
cial to the person or those already parties;
second, the extent to which, by protective
provisions in the judgment, by the shaping
of relief, or other measures, the prejudice
can be lessened or avoided; third, whether
a judgment rendered in the person’s ab-
sence will be adequate; fourth, whether
the plaintiff will have an adequate remedy
if the action is dismissed for nonjoinder.

Fed.R.Civ.P. 19(b). The distriet court based
its decision to dismiss primarily on the fourth
factor, the availability of an alternative fo-
rum. In so doing, it misperceived the cir-
cumstances in which this factor may be
viewed as dispositive.

Rule 19(b) analysis requires that the fae-
tors be evaluated in a practical and equitable
manner, and be given the appropriate
weight. As we have discussed above, preju-
dice to the absent parties is not a concern
here because of the identity of interests be-
tween Mr. Rishell and those parties. More-
over, prejudice to defendants is minimized
due to the likelihood that a verdict in their
favor in this action would bar recovery by the
absent parties in the state action, while a
verdict against them would not itself increase
their exposure.® The first factor therefore
weighs against dismissal. Because prejudice
here is minimal, we need not be concerned
with the second factor, which addresses the
availability of means for lessening or avoid-
ing prejudice. The third factor requires con-
sideration of whether an adequate remedy
can be awarded without the absent party.
Mr. Rishell, should he prevail, would be able

6. We reject as sheer speculation and otherwise
inappropriate defendants’ argument that a state
court jury would award damages to the husband
and children separately in an amount greater
than would be awarded in a single action. We
likewise reject plaintiff's argument that a state
court jury would be more sympathetic to defen-
dants. See Walsh v. Centeio, 692 F.2d 1239,
1244 n. 5 (9th Cir.1982) (loss of the benefit of
diversity jurisdiction will not alone prevent a
dismissal under Rule 19(b)).
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to recover damages on behalf of Mrs. Lacey
for her injuries despite the lack of her hus-
band and children as parties. The third
factor therefore also counsels against dis-
missal.

[12] We turn then to the fourth factor
and assess whether the fact that Mr. Rishell
may have an adequate remedy in state court
requires dismissal of this action. The dis-
triet court gave this factor dispositive weight,
observing that some courts have viewed this
consideration as the most important one of
the four. Most courts have done so, howev-
er, only when an alternative forum is not
available. “The availability of an alternative
forum is primarily of negative significance
under Rule 19. The absence of an alterna-
tive forum would weigh heavily, if not conclu-
sively against dismissal while the existence of
another forum would not have as significant
an impact in favor of dismissal.” Pasco Int’l
(London) Ltd. v. Stenograph Corp., 637 F.2d
496, 501 n. 9 (Tth Cir.1980). Hence, courts
“‘do not view the availability of an alterna-
tive remedy, standing alone, as a sufficient
reason for deciding that the action should not
proceed among the parties before the
court.”” Id. at 501 (quoting Bio-Analytical
Servs., Inc. v. Edgewater Hosp., Inc., 565
F.2d 450, 453 (7th Cir.1977), cert. denied, 439
U.S. 820, 99 S.Ct. 84, 58 L.Ed.2d 111 (1978)).
“[TThe potential existence of another forum
does not, in and of itself, outweigh a plain-
tiff’s right to the forum of his or her choice.
Some additional interest of either the absent
party, the other properly joined parties or
entities, or the judicial system must also be
present.” Local 670, United Rubber Work-
ers v. Imternational Union, United Rubber
Workers, 822 F.2d 613, 622 (6th Cir.1987),
cert. denied, 484 U.S. 1019, 108 S.Ct. 731, 98
L.Ed.2d 679 (1988). Accord Pasco, 637 F.2d
at 501. “[J]udicial economy and convenience
do not in themselves provide grounds for
dismissal.” Boone v. General Motors Accep-
tance Corp., 682 F.2d 552, 554 (5th Cir.1982).

We agree with these courts. The district

court should not have given - dispositive
weight to the availability of an alternative
forum. Mr. Rishell, as plaintiff, has an inter-

est recognized by federal law in the forum of
his choice, which is not outweighed here by
the interests of the absent parties, defen-
dants, or the judicial system. Accordingly,
we conclude the district court abused its

discretion in dismissing Mr. Rishell’s action
under Rule 19.

We REVERSE the judgment of the dis-
trict court and REMAND for further pro-
ceedings.
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